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PRELI M NARY STATENMENT

Thi s appeal involves a Rule 3.850 notion on which an evidentiary
heari ng was granted on some issues, and summarily denied on others.

References in the Brief shall be as foll ows:

(R ) -- Record on Direct appeal;
(PCR. ) -- Record in this instant appeal;
(Supp. PCR ) -- Supplenmental Record in this instant appeal.

References to the exhibits introduced during the hearing and ot her

citations shall be self-explanatory.

REQUEST FOR ORAL ARGUMENT

Ms. Cardona requests that oral argument be heard in this case.
This Court has not hesitated to allow oral argunent in other capital
cases in a simlar posture. A full opportunity to air the issues
t hrough oral argunent would be nore than appropriate in this case, give
the seriousness of the clainms involved and the stakes at issue.

STATEMENT OF FONT

This brief is typed in Courier 12 point not proportionately

spaced.
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STATEMENT OF THE CASE AND OF THE FACTS

On January 11, 1990, Ana Cardona and co-defendant O ivia Gonzal ez
Mendoza were indicted and charged with first-degree nmurder and
aggravated child abuse for the death of Ms. Cardona's son, Lazaro
Fi gueroa. Attorney Bruce H. Fleisher was appointed to represent
Gonzal ez, and after the Public Defender's Office certified a conflict,
attorneys Ron Gainor and WIlliam Castro were appointed to represent Ane
Cardona. Castro's involvenent in the case ceased on August 27, 1991,
and Andrew Kassier was |ater appointed to assist M. Gainor in

representing Ms. Cardona.



On February 14, 1992, Gonzal ez- Mendoza changed her previously-
entered not guilty pleas to guilty for a reduced charge of Second
Degree Murder as to Count | of the indictnment, pursuant to a
previ ously-arranged plea deal with the State of Florida.!?

Ms. Cardona's trial commenced March 5, 1992, and on March 20, she
was found guilty of first-degree nurder and aggravated child abuse (R
3417). A penalty phase comrenced on March 25 (R 3495). The jury
recommended death by a vote of 8-4 (R 3785). The court inposed death
and 15 years (R 3800). HAC was the sole aggravator found (R 3802).
The court found the existence of mtigating circunmstances, but affordec
themlittle weight due to the | ack of evidence and the fact that the
court did not believe that Ms. Cardona suffered from any major nental
illness (R 3807-11). On direct appeal, this Court affirmed. Cardona

v. State, 641 So. 2d 361 (Fla. 1994), cert. denied, 115 S. Ct. 1122

(1995).

Ms. Cardona filed her original nmotion for postconviction relief
on March 20, 1997. Following a series of orders tolling time under
Rul es 3.851 and 3.852, as well as public records litigation, a final

notion was filed in July, 1999. After a hearing pursuant to Huff v.

IOn April 6, 1992, the trial court sentenced Gonzalez to 40 years
on Second Degree murder conviction, and a concurrent 15 years for
aggravated child abuse (R 3824). 1In 1995, Gonzalez filed a Rule 3.85C
notion alleging that counsel coerced her to change her plea and
t herefore her plea was invalid. The summary denial of her notion was
affirmed by the Third District. Gonzal ez-Mendoza v. State, 678 So. 2d
345 (Fla. 3d DCA 1996).




State, 622 So.2d 982 (Fla. 1993), the court orally granted an
evidentiary hearing on sonme clainms and orally denied others. The
evidentiary hearing was conducted on May 16-18, 2000, with closing
argunents on May 19. 5 days |later, the court entered its order of
denial. This appeal follows.

SUMVARY OF ARGUMENTS

1. No adversarial testing occurred at the guilt phase for
numer ous reasons, and the lower court's order failed to address many
issues and failed to apply proper |egal standards. The State
admttedly withheld 3 interviews it had conducted with the codefendant
Gonzal ez. These interviews, as the |ower court found, would have
provi ded the defense with abundant additional inpeachnment of Gonzal ez.
Moreover, the State failed to correct Gonzalez's fal se testinony at
trial that prior to entering into her plea she never discussed her case
with the State. Defense counsel also rendered prejudicially deficient
performance in failing to adequately cross-examne Dr. Merry Haber
about her opinion that Gonzal ez suffered from a dependent personality
and battered spouse syndrone, failed to present evidence of Gonzalez's
confessions, failed to rebut the battered spouse syndronme, failed to
present evidence that another person had confessed, failed to seek a
change of venue, and failed to object to prosecutorial closing
argunment. These errors nust be considered cunul atively, and Ms.

Cardona is entitled to a new trial.



2. All of the information relating to the inadequacy of the
guilt phase applies equally to the penalty phase, in particular the
issues relating to the credibility of codefendant Gonzalez. In
addi ti on, defense counsel's presentation of inconsistent nental health
theories at the penalty phase was prejudicially deficient. The defense
put on two experts who conpletely contradicted each other, yet had
anot her expert who woul d not have provided inconsistent theories had he
been called in lieu of the ones that were. 1In |light of only one
aggravator, the jury's close 8-4 vote, the mtigation presented bel ow,
Ms. Cardona was prejudiced. The |lower court's order fails to address
many of the issues on which a hearing was granted, fails to apply
proper | egal standards, and findings are not supported by conpetent anc
substanti al evidence.

3. Numer ous public records were withheld. The |ower court
erred in finding many of the records irrelevant. The |ower court also
seal ed a nunber of docunents for in canera review, including notes fror
the State Attorney. Any notes regarding w tness preparation or
interviews, particularly relating to the codefendant, should be
di scl osed to Ms. Cardona.

4. The | ower court erred in summarily denying Ms. Cardona's
claimthat she was inconpetent and that counsel failed to seek a
conpetency hearing. Indicia of inconpetency were known to counsel. Ar

evidentiary hearing is warranted.



5. Ms. Cardona's insanity precludes her execution under the
Ei ght h Amendnent .

6. Ms. Cardona is innocent of the death penalty and nust be
sentenced to life inprisonment w thout the possibility of parole for 2t

years.



ARGUMENT | - - NO ADVERSARI AL TESTI NG AT THE GUI LT PHASE.
A. | NTRODUCTI ON.  Nunerous errors infected the guilt phase.

Singularly and cunmul atively, these errors require a newtrial. This

Court reviews the errors herein de novo, and defers to any findi ng of

fact that is supported by conpetent substantial evidence. Stephens v.

State, 748 So. 2d 1028 (Fla. 1999).

B. BRADY/ Gl GLI O VI OLATI ONS REGARDI NG OLI VI A GONZALEZ. The State

violated its duty under Brady v. Maryland, 373 U S. 83 (1963), in

failing to disclose to Ms. Cardona reports of 3 separate interviews
bet ween codef endant Gonzal ez and investigators fromthe State Attorney.
The reports, disclosed in the collateral discovery process, were
i ntroduced bel ow as exhibits D, E, and K. The State also wi thheld a
|l etter from Gonzal ez's attorney to prosecutors dated Septenmber 10,
1991, setting forth Gonzalez's proffered testinony, introduced bel ow as
Exhibit A Following the evidentiary hearing, the State conceded it
violated its duty to disclose:

The State does not dispute the fact that there is a

violation of our failure to turn over these reports, [we]

expl ained that it wasn't done on purpose but that does not

affect the fact that there was the failure for the State to

do so.

(PCR. 1530-31) .2

Ms. Cardona al so asserts that the State presented and failed to

°The State did dispute that it had a duty to disclose the proffer
letter.



correct false testinony through Gonzal ez regardi ng her dealings with
the State. At trial, Gonzalez testified that prior to entering into
her deal, she had not spoken anyone about her case, much | ess the
prosecution (R 2932; 2944). As is now known, that testinony was
flatly false and went uncorrected by the State, in violation of Gglio

v. United States, 405 U. S. 150 (1972).

The | ower court found as a matter of fact that "it is abundantly
clear to this Court that those reports would have assisted defense
counsel in inpeaching AOivia Gonzal ez Mendoza" but that Ms. Cardona
failed to denonstrate materiality (Supp. PCR 935). The | ower court
failed to address the Gglio claim?® As denonstrated bel ow, the
testinmony and exhibits fromthe evidentiary hearing establish Ms.
Cardona's entitlenent to relief, and further that the | ower court

applied an erroneous |egal standard in assessing the materiality prong.

1. THE EVI DENCE BELOW
a. Janmi e Canpbell. Canpbell was assigned to the Cardona

prosecution, along with Catherine Vogel (PCR 898). She and Vogel split
up the work 50/50, although Vogel was "the | ead attorney” and in charge

of discovery (Ld. at 899). She and Vogel worked on the plea

3In fact, the lower court failed to address many of Ms. Cardona's
claims. Should the Court determine that Ms. Cardona is not entitled tc
relief on the clains that the court addressed, she is entitled to a
remand so that full consideration of remaining clainm can be conduct ed.

7



negotiations with Gonzalez (lLd. at 900).

Canpbel |l identified a |letter dated Septenber 10, 1991 (Exhibit
A), as a letter from Gonzal ez's attorney, Bruce Fl eisher, who had
"approached us to see if he could resolve Ms. Gonzal ez's case" (ld. at
903; Exhibit A). The letter was the result of conversations between
t he prosecutors and Fleisher (l1d. at 903-04). To Canpbell's know edge,
the issue of a possible negotiation with Gonzal ez had not been on the
t abl e when Canpbell became involved in the case (Ld. at 904-05). Prior
to the letter, Canmpbell personally had no involvenent in seeking to
have Gonzal ez interviewed by the office (Ld. at 906). Follow ng
Fl ei sher's |l etter, Canpbell and Vogel were "trying to work out the
detail s" and eventually there was "a pol ygraph" given to Gonzal ez;
Canpbell "had witten questions of areas we were concerned"” about and
provided themto Fleisher (l1d. at 907-08; Defense Exhibit B).

Fol | owi ng Fl ei sher's Septenber 10 |letter, Canpbell wote him
back, indicating that Gonzalez "will be interviewed by Maria Zerquera
and Ray Mer, in your presence, at the State Attorney's Ofice in
I nvestigati ons on Thursday, Septenber 9, 1991 at 10:30 AM' (Exhibit C,
PCR. 911).4 She then executed an interoffice nmeno requesting that
Gonzal ez be brought to her office on September 19 (PCR 912; Exhibit

D) .

4Canmpbel | explained that the reference to Septenber 9 nust have
been a typographical error, since that date preceded the letter itself
(PCR. 911).



Canpbel | explained that Maria Zerquera, an investigator fromthe
State Attorney's Ofice, had been on the case fromthe begi nning, and
she (Canpbell) "probably" would have talked with her prior to the
Gonzal ez interview or "at |east given her the proffer letter” (PCR
914). Canpbell did not attend the Gonzal ez interview because
"[i]nterviewing witnesses is not one of [ny jobs]" and it would not
have been "appropriate” for her or Vogel to be present (lLd.). Canpbell
was shown the reports from Gonzalez's three interviews with the State
Attorney's OFfice investigators, but testified that she had "never seer
t hem before” (ld. at 917). Nor could she identify as hers the
handwiting on them (1d. at 920).

Following the interviews with Gonzal ez by her investigators, Canpbell
spoke with the investigators (ld. at 918), and acknow edged t hat
Gonzal ez's statenments were subject to disclosure follow ng her plea
(PCR. 921).

Canpbel | al so acknow edged that between the date of Gonzalez's
pl ea on February 14, 1992, and the day she testified at trial, Gonzal ez
"was brought over to the State Attorney's O fice prior to her
testinony” in order to "you know, to go over what her testinony would
be" (PCR 921).

b. Cat heri ne Vogel. Vogel was assigned to prosecute Ms. Cardona's
case at the very beginning (PCR 941). She did not recall when she

began to entertain the idea of negotiating a deal with Gonzal ez but



that it was "later on" in the chronology of the case (ld. at 942).
Vogel did not recall "pursuing her"” but rather it was her attorney who
"pursued us" (lLd. at 943).

As to Gonzalez's interviews with the State, Vogel knew that she
was interviewed but did not recall making the arrangenents (lLd. at
944). WMaria Zerquera and Ranmon Mer, the investigators, would not have
tal ked with Gonzal ez wi thout know edge of and approval by the |egal
team (ld. at 947). After the investigators' interviews, Vogel would
have had a conversation with them but had no "specific recollection of
what was sai d" and took no notes (ld. at 948). After being shown the
reports of the 3 interviews, Vogel testified that she did not know

about themat the time they were witten (lLd. at 949).°% Vogel conceded

SHowever, Vogel was shown handwriting on a post-it note that was
on one of the reports and acknow edged that "it m ght be ny
handwiting, but, there again, there are things about it that are not
my handwiting. | can't tell you if this is ny handwiting or not"
(Ld. at 951). She then provided a tortured explanation as to this
handwri ting:

A Now, sonme of -- sonme of this |looks -- this m ght
be m ne, but some of it is not. | don't know how to say it.

No. This is -- | want to say, but by |ooking at this,
it mght be ny handwiting, but, there again, there are
t hings about it that are not ny handwiting. | can't tell
you if this is ny handwiting or not.

I never made a "T" like this, so this does not |ook --
some of this |ooks |ike mne, some of it does not. | don't
know what to tell you. | cannot tell you other than -- |
don't think this is mne, "In prison in Cuban nental
hospital. In U S., check."

10



that "If | had known that these had existed, | would have nade copies.
| would have turned them over in Discovery, to Ana Cardona's discovery”
(1Ld. at 950).

Vogel al so corroborated Canpbell's recollection that prior to her
testinony, Gonzal ez was brought to Vogel's office for a "couple hours”
in order to "go over what her testinmony would be and also to inform her
about what testifying is like" (PCR 952). This session |asted "[a]

coupl e hours" (Ld.).

Q Can you say under oath either way?

A No. | could tell you that this "nental" | ooks
i ke my handwriting, but the word "Cuba" does not.

| could tell you that the word "hospital” | ooks |ike
m ne, but the word "be" does not.

And the word "check"” does not look like mne. So this
is sonmebody who's handwiting is simlar to mne. | can't
tell you one way or the other.

I"minclined to tell you that this is not ny
handwri ting.

(PCR. 951). In redirect, Vogel explained that maybe soneone purl oi ned
her post-it note and stuck it on the report:

Okay, I'mgoing to tell you sonething. | never saw that
report. | have never seen that report ever. |If that is ny
handwriting, | don't knowif it is or not. | told you that.
I f sonebody took one of nmy sticky notes, | don't know what
they did as far as putting it on there if | wote it out,
although I did not put it on this report because | have
never seen that report before.

(Ld. at 972).

11



On cross, Vogel testified that there was nothing different
bet ween "t he substance"” of the statenments that Gonzal ez made during her
pol ygraphs and what investigator Zerquera told her was said during the
3 interviews with Gonzalez (PCR. 962).¢ Once Gonzal ez had becone a
witness for the State, Vogel listed Gonzalez in its discovery, as well
as George and Brian Slattery (who conducted Gonzal ez' s pol ygraphs), anc
Dr. Merry Haber, who was Gonzal ez's therapist (ld. at 962-63).7

On redirect, Vogel explained that she did not recall specifically

what Zerquera had said about the Gonzal ez interviews but that "we
pol ygraphed her on what she had told Maria Zerquera. So that whatever
she would go to the polygraph, the questions that she was asked and the
statenments that she would give would be consistent with what she had
given Maria Zerquera" (ld. at 965). However, Vogel was not sure if
Zerquera had attended Gonzal ez's pol ygraphs (ld.).® She also could not
recall if Zerquera reported to her after each of Gonzalez's interviews
or whet her she debriefed Vogel after they were all conpleted (1d.).
Zerquera did not go into "great detail" about what Gonzal ez had said

during these interviews (lLd. at 968). According to Vogel, "the big

i ssue was who hit Lazaro in the head with a baseball bat" (1d.).

0On direct, Vogel professed a |lack of recollection about what
Zerquera had told her about the interviews (PCR 948).

‘Nei t her Maria Zerquera nor Ranon M er, however, were listed in
the State's discovery.

8There i s no indication that she did.

12



Vogel al so acknowl edged that she was the one who conducted
Gonzal ez's exam nation at Ms. Cardona's trial and was present when
Gonzal ez testified as follows:

Q [by M. Kassier] Now Mss Gonzal ez, you recall

that the day you pled guilty to nurder and pled guilty to

aggravated child abuse was Friday, the 14th, Valentine's

Day, correct:

A Yes.

Q And at that tine you had not had di scussions with
t he prosecutors about your case; had you?

A No.

(R 2944) (enphasis added). |In light of Gonzal ez's nunerous
conversations with state investigators and the "hours" spent w th Vogel
goi ng over her testinmony, Vogel was asked about whether Gonzalez's
testinony was truthful:

Q Now, if Ms. Gonzal ez had testified that they had
never had any conversations with the State Attorney's O fice
prior to the tinme of her plea, would that have been truthful
testi mony?

A I don't know. You would have to ask her.

Q Okay. Well, based on what you told us here
today, was that truthful testinmony? That is a truthful
answer ?

A Let nme --

Q Pl ease. No, please answer ny question.
Yes or no, was it a truthful answer?

A | don't know.

Q You don't know?
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A Again, let me explain to you why.

Q You don't know the answer. |Is that your answer,

you do not know?

A Sir, I amnow going to explain ny answer. You
are asking me if it is truthful or not. | don't know what

her understandi ng was of conversations with the State
Attorney's O fice.

First of all, it is clear to ne that if she assuned
that, we're tal king about nyself and Ms. Canpbell. She had

conversations with Maria Zerquera. \Whether or not she

understood that Maria Zerquera was fromthe State Attorney's
Ofice, I don't know So | really can't crawm inside Aivia

Gonzal ez's head in order to tell you whether or not her

testinony is truthful.

Q Okay.

A So |'m not going to venture a guess on whet her

not she is telling the truth.

Q You woul d al so have indicated that you had
pretried her --

A That's correct.

Q So if she said at her trial at cross that she

or

never spoke to the prosecutors about her case, would that

have been truthful ?

A | don't know. You would have to talk to her
about what her understanding of the question is. | nean,
whet her or not -- what do you mean by her case?

| don't -- | don't -- | can't crawl inside Oivia

Gonzal ez's head and tell you whether or not she made a

pur poseful m sstatement of fact. So I'mnot going to tell

you whether or not | think that that answer is truthful

not .
(PCR. 973-75). Vogel was aware that the |aw i nposes on her

informthe court about and correct false testinony (ld.).

14
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C. Mari a Zerquera. Zerquera is and was an investigator for the
State Attorney's Ofice (PCR. 977). One of her duties is interview ng
W t nesses, and as a normal practice she would take notes of interviews
(PCR. 983). She would do a report if an interview was extensive and
she needed to recall what transpired (Ld. at 984).

Zerquera interviewed Gonzalez 3 tinmes; she did not renmenmber who
told her to conduct the interviews (lLd. at 985). The dates of her
three reports were Septenber 19, 1991, Cctober 1, 1991, and COctober 3,
1991, and were introduced into evidence as exhibits K, L, and M (Ld. at
986; 989). After the first interview, she briefed Vogel and Canpbel
because they "need to know what was going on" (ld. at 996). Her
debriefings did not include a line-by-line recitation of her notes (Ld.
at 997). The reports were accurate nenorializations of what occurred
during the interviews with Gonzalez (l1d. at 1001-02).

d. Ranon Mer. Mer worked with Maria Zerquera on Ms. Cardona's
case and participated in the Gonzalez interviews (ld. at 1017).

Zer quera asked the nost questions during the interviews was probably
taking the notes (l1d. at 1018). He was "sure" that he and/or Zerquera
met with the prosecutors both before and after the interviews (lLd. at
1019-20). The reports were witten by Zerquera (lLd.).

e. Gary Schiaffo. Currently enployed as a State Attorney

i nvestigator, Schiaffo was previously a detective with the Mam Beach

Pol i ce Departnment and headed the investigation of Ms. Cardona's case

15



(Ld. at 1023-24). He identified a police report he authored dated
Novenmber 3, 1990, regarding the results of the autopsy of Lazaro
Figueroa (ld. at 1027-29) (Exhibit Q. This report provided in
pertinent part:
In addition to these investigations, Sgt. Matthews and Det.
Scrimshaw attended the autopsy to the victim (see Det.
Scrimshaw s supplenent). Dr. Hyma advised that the cause of
death was fromtrauma to the head further being a massive
ceribal [sic] Hematoma to the front |eft | obe extending to
the top of the skull. In addition the victimhas his right
arm br oken.
(Exhibit Q.°
Early in the investigation he did not discuss with the
prosecutors a possi ble negotiation with Gonzal ez (PCR 1029), but he
identified a report dated Decenber 29, 1990, introduced bel ow as
exhibit R, indicating that he did discuss with Vogel a possible deal if

there was no additional evidence (ld. at 1032-34). He then agreed that

this discussion took place "earlier on in the investigation" (lLd. at

1033).
f. Ron Gai nor. Gainor, along with Andrew Kassier, represented Ms.
Cardona at trial. Gonzalez's role in the case was nore inportant than

the lay witnesses presented by the State because she was in M.
Cardona's life "the entire tine" of the docunented abuse (PCR. 1055,

1060). Prior to Gonzalez entering Ms. Cardona's |life, there had been

°This report was provided to Ms. Cardona's coll ateral counsel by
the M am Beach Police Departnent during the Chapter 119 process.
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no abuse reported; the abuse "coincide[d]" with the arrival of Gonzal ez
(Ld.).?10

Gai nor "would definitely expect" to have been provided with
statenments of Gonzal ez once she entered her plea (id. at 1056), and
t he defense "woul d have been entitled to" any information that Gonzal ez
had conversations with the State Attorney's O fice because "t hat
information is necessary to put together a conpetent cross-exam nation"
(Ld. at 1056-57). He had not been provided with the 3 Gonzal ez
interviews (lLd. at 1058). He did not recall having seen the proffer
letter (Ld. at 1059). Gainor explained why this information would have
been inportant to the defense case:

Well, to the extent that it m ght have uncovered a dial ogue

bet ween she, her |awyer and the State, yes. Because it

woul d potentially show proni ses that were nmade or

conversations that were had or statenents that were made and

in anticipation of cooperation that may be inconsistent with

her trial or deposition testinony.

There are a | ot of variables involved, but knowng it, yes,

| would have liked to have known that. I would liked to
have known who she sat down with, who she spoke wi th, what
she sai d. | f she was honest in certain areas and di shonest

in others, it may have been material in cross-exam nation.
(Ld. at 1062).

g. Andrew Kassier. Kassier was brought into the case during the

di scovery process and was assigned to primarily handle the penalty

l'n fact, the prosecution conceded at the time of trial that
have no evidence of physical abuse prior to November 30 [1988]" (R
2436). Gonzalez nmet Ms. Cardona in March of 1989.

we
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phase (ld. at 1107-07). However, as the trial approached and it becane
known that Gonzal ez had flipped, Gainor and Kassier decided that
Kassi er woul d handl e the cross-exam nations of the medical exan ner,

Dr. Hyma, as well as Gonzal ez herself and Dr. Merry Haber (ld. at
1113).

Once Gonzal ez flipped and her deposition had been taken, Kassier
expl ai ned that the "best strategy in the case in terns of the physical
evidence ... was going to be to indicate to the jury that Ms. CGonzal ez
was, in fact, the person who had caused the death of the child" (Ld. at
1108). After flipping, Gonzal ez because a "[v]ery significant” w tness
for the State (ld. at 1114).

Kassi er explained his strategy for his cross-exam nation of
Gonzal ez:

[My first objective was to make sure that the jury

under st ood that she had ultinmately admtted and, in fact,

testified at deposition that she had adm ni stered one or two

bl ows that, according to the Medical Exam ner, was, in fact,

fatal blows. | felt that was the nost critical piece of

evidence | had to get from her.

| wanted also to establish to the jury she had lied in the

past when it was convenient for her. She was every bit as

much facing the possibility of the death penalty at the tinme

that she took her plea with the State.

And | was basically trying to challenge her credibility as

to any point where she tried to absolve herself of guilt or
shift the blame for the child' s death on to Ms. Cardona.

—~

at 1115).

Kassi er also woul d have wanted and expected to receive any prior
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statements of Gonzal ez and had no recollection of having the reports of
the 3 interviews (l1d. at 1115-17). |If he had had her statenents, he
woul d have had no reason not to cross-exam ne her on any

i nconsi stenci es between her testinony and either the interviews or her
proffered testinmony (ld. at 1119-22).

h. Bruce Fleisher. Fleisher represented Gonzalez (ld. at 1225). He
identified exhibit A as the letter he wote to Vogel "giving her a
proffer of what my client would testify to in a plea with cooperation”
(Ld. at 1226). The information identified as the testinony of Gonzal ez
"could only have conme fromny client” (l1d.). On cross exam nation, he
reiterated that "we had an interview with her and that is what she tolc
us" (ld. at 1228).

2. MS. CARDONA ESTABLI SHED A BRADY VI OLATI ON AS TO GONZALEZ. In

order to prove a violation of Brady, Ms. Cardona nmust establish that

t he governnent possessed evi dence that was suppressed, that the

evi dence was "excul patory" or "inpeachnment," and that the evidence was
"material." United States v. Bagley, 473 U. S. 667 (1985); Kyles v.

Whitley, 514 U. S. 419 (1995); Strickler v. Greene, 527 U S. 263 (1999).

Evidence is "material"™ and a new trial or sentencing is warranted "if
there is a reasonable probability that, had the evidence been discl osec
to the defense, the result of the proceedi ng woul d have been

different." Kyles, 514 U.S. at 433-34; Young v. State, 739 So. 2d 553

(Fla. 1999); Rogers v. State, 2001 W 123869 (Fla. 2001). To the
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extent that counsel was or should have been aware of this information,
counsel was ineffective in failing to discover it and inpeaching
Gonzalez with it. The issue of materiality is subject to de novo
review, although the Court gives deference to findings of fact
supported by conpetent and substantial evidence.

A proper materiality analysis under Brady al so nust contenpl ate
the cunul ative effect of all suppressed information. Further, the
materiality inquiry is not a "sufficiency of the evidence" test. |d.
at 434. The burden of proof for establishing materiality is |ess than

a preponderance. WIlliams v. Taylor, 120 S.Ct. 1495 (2000); Kyles, 514

U.S. at 434.

Wth respect to the 3 Gonzalez interviews, there is no dispute as
to their suppression; the State conceded this bel ow (PCR 1530-31).
The State did dispute its obligation to disclose the proffer letter
because it "was made in contenplation of plea negotiations" (lLd. at
1531). However, the |ower court presuned that the State had viol at ed
its duty to disclose and found only that the proffer letter, along wtfk
t he ot her docunments, was not "material"™ (PCR 935).

The State's justification to the |lower court as to the proffer
|l etter contradicts its position with respect to Gonzalez's interviews.
The prosecutors below justified their non-attendance at Gonzal ez's
interviews because "she was still a defendant” and the interviews were

"in furtherance of her proffer and her plea” (PCR 970). Yet the State
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acknow edged it violated its duty to disclose these interviews (ld. at
950 1530-31). There is no logical distinction between the interviews
and the proffer letter; both were conducted "in furtherance" of her

pl ea.

The State al so argued below that it had no duty to disclose the
proffer letter because Gonzal ez may not have "authorized" the
statements and they were not "adm ssible" (PCR 1531). This argunment
apparently was rejected by the | ower court because it is neritless.
The State's Brady obligation does not apply only when a statenment is
"aut hori zed" by the declarant (whatever that nmeans), or when a

statenent is "adm ssible"” at trial. Rogers v. State, 2001 W. 123869 at

n.11. To the extent that there remains a question about the State's
duty to disclose the proffer letter, courts have held that such be

di sclosed. Cruz v. State, 437 So. 2d 692 (Fla. 1st DCA 1983),

di sapproved on ot her grounds, Edwards v. State, 548 So. 2d 656 (Fla.

1989); Spicer v. Roxbury Correctional Institute, 194 F.3d 547, 557 (4tfl

Cir. 1999).
In rejecting the Brady claim the |lower court nmade the foll ow ng
findi ngs and concl usi ons:

9. As to defense counsel's contention that Brady materi al
was wi t hheld by not providing counsel with the

i nvestigators' reports fromthe State Attorney's Ofice, it
i s abundantly clear to this Court that those reports woul d
have assi sted defense counsel in inmpeaching Aivia Gonzal ez
Mendoza, but that she was sufficiently inmpeached to a point
where they needed not even call the polygraph exam ners to
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i npeach her testinony. Thus, the testinony of the prior co-
def endant was not necessary to obtain the defendant's
conviction. Thus there was no prejudice to the defendant by
failing to produce the 2 reports, or the proffer letter from
Gonzal ez Mendoza's attorney.

10. There was no reasonable probability that any omtted
evi dence woul d have changed the concl usion of this jury.

(PCR. 935) (enphasis added). As noted above, the finding that the

wi t hheld informati on "woul d have assi sted defense counsel in inpeaching
divia Gonzal ez Mendoza" is a finding of fact due deference. The | ower
court's materiality analysis, however, is flawed. !

The concl usi on that Gonzal ez was "sufficiently inpeached” is
flatly contradictory to the finding that the withheld docunments "would
have assi sted defense counsel in inpeaching" Gonzalez (PCR 935). If
there was information that woul d have assisted counsel in further

i npeachi ng Gonzal ez, then logically she was not "sufficiently

“During the hearing, the | ower court denonstrated a | ack of
under st andi ng that Brady enconpassed i npeachnent evi dence, and woul d
not accept the representations of Ms. Cardona's counsel on the state of
the law until the prosecutor agreed with him (PCR 936-37). The sane
prosecutor, at another point in the hearing where the trial court
expressed confusion about his role in evaluating a postconviction
claim nade the followi ng remarks about this Court's capacity to
“under stand” how to eval uate these cases:

MS. BRILL: To be frank, | understand you understand. |'m
not sure what the Suprene Court understands and sonetinmes
things need to be spelled out to them And | would be quite
frank with that; in a capital case, things need to be
spel | ed out.

(PCR. 1180).
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i npeached. " That the polygraph experts were not called has nothing to
do with a Brady materiality analysis, and further overl ooked Ms.
Cardona's separate claimthat counsel inadequately cross-exam ned
Gonzal ez and Dr. Merry Haber, and failed to call the polygraph
exam ners at either the guilt or penalty phases. As the Suprene Court
has observed, "the effective inpeachnent of one eyew tness can call for
a newtrial even though the attack does not extend directly to others."
Kyles, 514 U S. at 445. Even the prosecutor bel ow acknow edged t hat
had counsel had Gonzal ez's statenents, "that probably woul d have been
appropriate inpeachnment"” (PCR 1532).

That Gonzal ez's testinony "was not necessary to obtain
defendant's conviction" is also not a proper materiality analysis. "A
def endant need not denopbnstrate that after discounting the incul patory
evidence in light of the undisclosed evidence, there would not have
been enough left to convict." Kyles, 514 U S. at 434-35. Rather, the
suppressed information nmust be evaluated in light of the effect on the
State's case as a whole and the "inportance and specificity" of the

witness' testinmony. United States v. Scheer, 168 F.3d 445, 452-53

(11th Cir. 1999). As the Eleventh Circuit recently noted:

In short, [the wi tness about whom i npeachnment evidence was
wi t hhel d] was a crucial prosecution witness. Again, we do
not inply that he was the only witness who testified agai nst
Scheer, nor do we suggest that there was not other
conpelling testinony that woul d support Scheer's conviction.
Rather, it is because of the relative inportance of Jacoby's
testinony that we view his credibility to the jurors as so
fundamental to Sheer's convictions.
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Id. at 456 (enphasis added). Thus, that the State did not "need"
Gonzal ez's testinmony to "convict" Ms. Cardona is irrelevant to the
materiality anal ysis.

Mor eover, the court's downplaying of Gonzalez's role in the
State's case is belied by the prosecutor's own representations to the
jury. At the guilt phase, the prosecutor argued that M. Cardona
"participated in a greater ampbunt of the abuse than O ivia Gonzal ez
did. That's the reason why, if the State needed w tnesses and we have
to choose between a rock and a hard place, that's why Oivia Gonzal ez
was brought before you as a witness. Oivia Gonzalez canme in here and
told you what happened” (R 3387-88) (enphasis added). See also R
3362 ("Aivia Gonzalez answered a | ot of questions for us").' Below,

the prosecutor reiterated that Gonzalez's testinmony "did let the jury

2The i nportance of Gonzalez to the State's case was nmade even
clear during the prosecutor's closing argunent at the penalty phase:

Where would you -- where would we be wi thout her?
VWhere woul d we?

VWhat woul d be know about this case had Aivia Gonzal ez
not testified?

There woul d have been a very large hole in the case
that three nonths where this defendant, where this defendant
bi nds and gags her child and puts himin this closet.

If Oivia Gonzal ez was not here to tell you where
Lazaro Figueroa was there would be no way to show that this
def endant bound and gagged her own child and left himin
this closet.

(R 3761-62).
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know sonme of the specifics that had occurred in between those 18

nont hs" and that she "conpleted the story" (PCR 1537). As the Suprene
Court has observed, "[t]he likely damage [to the State's case due to
suppressed information] is best understood by taking the word of the
prosecutor." Kyles, 514 U S. at 444.

In light of Gonzalez's significance to the case, the materiality
of the undi scl osed evidence, alone and in conjunction with the other
errors affecting the guilt phase described in this brief, becones
evident. One of the nobst glaring areas of inconsistency between
Gonzalez's trial testinmony and the undi scl osed statenents involved her
description of Novenber 1, 1990, the day that Lazaro died. At trial,
Gonzal ez provided the follow ng description of that day:

A | canme home fromwork. | opened up the door to
the closet to see the boy, and he started scream ng because
hi s not her was com ng behind me, he was frightened of her.

Q Was his nmouth taped?

A No, at that nmonent it was not.

| confronted himwith the bat. | told himl was going
to hit himif he did not shut up, but the nother, the

def endant, grabbed it fromny hand and stayed with it.

When | thought, that she was going to put tape over his

mout h and put himin the closet again. | went to bathe.
When | came out of the bathroom she told ne, "I believe |
killed him"

I went running, |ooking for him He was |lying down in
the cl oset, |ooking up, with a piece of paper in his nouth.

| tried to revive him | grabbed al cohol, water,. |
poured water and al cohol over his head. | tried to pick him
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up, but no, it didn't do anything. He stayed i mmobile.

That's when she took him got himdressed, put tape
around the Panpers, wrapped himin a bedspread, told nme that
we had to dump him

| told her about taking himto the hospital or
sonet hing. She told me whether | was crazy or was | a
sni tch.

She went out first to see whether there was anyone out

there. |1 was terrified and frightened. | had never think
such a thing. | got frightened by her, by the attitude she
had.

And | clinbed in the car with her, | drove off, drove
and drove. | don't know. | did not know of any fixed place
to go to. | went toward the beach. | drove by Alton Road,

and by one of those houses on Alton Road. She told ne to
stop. She took the child out of the bedspread. It fell to
t he ground. She picked himup with her hands and she | eft
with him

| stayed with the hand over the steering wheel |ike
this. | don't know. | don't know where she placed him
That was all.

(R 2902).

Gonzal ez's version contained in the proffer letter in the
possessi on of the State, however, provided a vastly different version
on many crucial points:

On the evening of Novenmber 1, when Oivia arrived hone after
work she wal ked into their apartnent to find Ana Cardona in
a crazed state of hysteria and perhaps under the influence
of drugs. Lazaro was wapped up in a blanket, possibly in a
closet and Aivia thought he was dead. The child was still,
rigid, and an ashen bluish color. The child was not
breat hi ng, and she could not detect a heartbeat. divia and
Ana tried to revive the child with alcohol, and perfune to
no avail. Ana did not know if the child was dead and said
that they should take himto a wealthy nei ghborhood where
sonmeone coul d perhaps revive himand take care of him
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These wonen had no noney. O ivia drove the car with Ana

hol ding the body wapped in a blanket. Wen they got to the

Donnelly residence Oivia pulled the car over in the street

and Ana took the baby out of the car. Jdivia did not know

where Ana pl aced the baby, nor could she see from where she

was in the car. At this point Ana told Oivia that they

woul d have to | eave town, they went back to their apartnment,

pi cked up the other two kids, pack a few things, an noved to

St. C oud.

This version differs fromthe trial version in significant ways.
NO nmention of Ms. Cardona grabbing a bat from Ms. Gonzal ez. NO nentior
of Ms. Cardona telling Ms. Gonzalez "I think I killed him" At trial,
Gonzal ez portrayed herself as the one who attenpted to revive the

child, whereas in the letter she indicated that Ms. Cardona tried to
revive him At trial, Gonzal ez portrayed herself as the one so
concerned about the boy that she was the one who suggested taking him
to a hospital and that Ms. Cardona called her "crazy and a "snitch" anc
told Gonzal ez that they had "to dunp him" whereas in the proffer it is
Ms. Cardona who "said that they should take himto a wealthy

nei ghbor hood where sonmeone coul d perhaps revive himand take care of

him"1 At trial, Gonzalez testified that Ms. Cardona wrapped the boy

BOn this point, the State during closing argunent took advantage
of its failure to disclose and belittled the defense's attenpt to argue
that it was Ms. Cardona, not Gonzal ez, who tried to get help for
Lazar o:

Def ense counsel says to you M ss Cardona wanted himto be
found, that she took himto the hone of rich people who were
going to take care of himand left himin the circul ar
driveway. Well, | forgot to nention, hidden in the circul ar
driveway. This is not what the evidence is, this is what
they want you to believe the evidence showed. This is what
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up in a bedspread after Gonzalez attenpted to "revive" him yet in the
| etter she indicated that the boy was "possibly" in the closet in the
bedspread when she arrived at home. At trial, Gonzal ez detail ed that
after they arrived at on Alton Road, Ms. Cardona dropped the boy and he
“"fell to the ground. She picked himup with her hands and she | eft
with him" There is NO nention of this graphic nonent in her proffer.
And t hroughout her trial testinmony, Gonzal ez repeated that M. Cardona
was never abusive or neglectful when she was using crack and/ or powder
cocaine (R 2799; 2817; 2844; 2855; 2860; 2863; 2870), whereas in her
proffer, Gonzalez stated that she arrived honme that day "to find Ana
Cardona in a crazed state of hysteria and perhaps under the influence

of drugs."' These little "extras" to her testinmony no doubt inflamed

M. Gai nor woul d have hoped the evidence showed. |It's not
what the evidence is in this case.

(R 3364) (enphasis added). Due process is violated where the State
wi t hhol ds evi dence and then turns around and presents fal se or

m sl eadi ng argunment on the subject matter of the w thheld evidence.
Davis v. Zant, 36 F.3d 1538, 1551 (11th Cir. 1994). See also United
States v. Sanfilippo, 564 F.2d 176, 179 (5th Cr. 1977) (new tri al
ordered because "The Government not only permtted false testinony of
one of its witnesses to go to the jury, but argued it as a rel evant
matter for the jury to consider").

1¥Duri ng her undi sclosed interview of Septenber 30, 1991, Gonzal ez
al so admtted that she and Ms. Cardona were doing "a |ot of drugs and
t hat when Lazaro started to "act up,' M. Cardona would start screani ng
and saying that 'Lazaro is the reason we have so many problens in our
lives!" According to Ms. Gonzal ez, that statenent coupled with the
fact that she was doing a | ot of drugs, would make her crazy, and she
woul d take it out on Lazaro." This is totally contrary to the State's
attenpts to establish through Gonzal ez that any instances of abuse
i nvol ving Ms. Cardona were not related to drug usage.
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t he passions of the jury to view Ms. Cardona in an even worse |ight.

Gonzal ez's version of Novenber 30 that she provided at trial also
differed fromthe version she told the State Attorney's Ofice in the
undi scl osed interviews. During her Septenmber 19, 1991, interview,
Gonzal ez reported that she arrived home fromwork to find Ms. Cardona
"screaming He fell off the bed!'" Gonzalez then went to the cl oset
"and noticed that Lazaro was lying flat in the closet floor,
notionl ess”; he was not gagged but was wearing panpers and the floor of
the cl oset and Lazaro "were very wet, as if a bucket of water had been
thrown inside the closet.” When she approached him Gonzal ez noti ced
t hat he had been beaten and had bruises all over his body. Gonzal ez
then reported that "she started crying and scream ng and Ms. Cardona
"What happened to him what happened to him'" Then Ms. Cardona said
"1 killed him we have to throw himaway." After that, Gonzal ez
reports that Ms. Cardona put panpers on the boy and got him dressed,
and wrapped himin a blanket. According to Gonzal ez, after wrapping
him a bl anket, Ms. Cardona "called Juanito and Taim who were still
outside playing" and told themthat the boy "had fallen off the bed anc
had hurt hinself" and they "were going to take himto the hospital."

As can be seen, the stories Gonzalez told both to her attorney
and to State investigators about November 30 was drastically different,
and due to page limtations, this brief can only point out sonme of the

more salient contradictions. But in addition to the events of Novenber
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30, the undisclosed interviews provided highly contradictory
i nformati on about other matters.

As not ed above Gonzal ez provided graphic detail to the jury about
types of abuse she observed Ms. Cardona inflict on Lazaro at each and
every hotel and residence they lived in. However, in her interview of
Septenmber 19, 1991, Gonzal ez reported that Lazaro "was enotionally and
physi cal |y abused on a daily basis by both Ana Cardona and hersel f.
Since the abuse occurred so often, she stated she could not be specific
on tinmes dates and locations.” In her second interview wth the State
i nvestigators on Septenber 30, 1991, which was specifically done "in ar
attenpt to establish Ms. Gonzalez's direct involvenment in the physical
abuse of Lazaro Figueroa," Gonzal ez again told investigators that the
first time she herself hit Lazaro was while they were living in the
hotel s but she "does not renenber what hotel they were living in, nor &
specific incident when she hit Lazaro, or why she hit him" Her |ack
of recollection is in marked contrast to her graphic bl ow by-bl ow
descriptions for the jury of specific instances of abuse at every

address they ever lived.'™ Her adm ssion that she and Ms. Cardona

’See R 2790-92 (specific abuse incurred while at Hi al eah house);
2796- 2801 (specific abuse while at trailer belonging to Lorenzo Pons
and Reynal do Rodriguez); 2804-08 (specific abuse incurred at O ynpia
Hotel ); 2819-21 (specific abuse incurred at Ocean Palm Hotel); 2826-40
(specific abuse incurred at the Tahiti Hotel); 2847-52 (specific abuse
incurred at the Saturn Hotel); 2855-60 (specific abuse incurred at the
home of Lorenzo Dom nguez); 2861-63 (specific abuse incurred at
Ronnie's Hotel); 2865-70 (specific abuse incurred at hone of Lorenzo
Dom nguez).
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abused the boy "on a daily basis" is also contrary to her protestations
at trial that she did not abuse the boy as nmuch as Ms. Cardona.

More inconsi stenci es abound. |In Septenber, 1990, Ms. Cardona and
Oivia Gonzalez noved into an apartnment rented fromthe Piloto famly.
In her Septenber 19 interview, Gonzalez told investigators that

during the last two nonths of Lazaro Figueroa' s life

(Sept enber and Oct ober 1990) she hardly saw him not only

because she was working |ong hours, but because she tried to

avoi d seeing himbecause of the condition he was in.

According to Gonzal ez, "He was always in the closet tied,

bound and battered.'

At trial one would be hard pressed to believe that Gonzal ez "hardly
saw' Lazaro while they lived at the Piloto's apartnent. She was able
totell the jury in detail about each alleged abusive incident
beginning with the time when they had just noved into the Piloto's
apartnment and Ms. Cardona "hit himwith the bat on the arm on the
head" (R 2885). She did this because she "didn't want to see
him...She wanted to kill hinmt (l1d.). The next incident she recalled
was when Ms. Cardona hit Lazaro in his armw th a bat at around 5 or 6
PMthat day (R 2886). She then recounted that "[d]ays before that

[ Ms. Cardona] took the bat and beat him over the head . . . and she
opened a hole like this in his head" (R 2888).

During the "first nmonth" they were at the Pilotos, Ms. Cardona
woul d, according to Gonzal ez, "stick her fingers in his eyes, she'd
bite his nails" (lLd.). She added that Ms. Cardona "liked to bite his
nail s" and would "laugh (lLd. at 2888-89). She also told the jury that
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Ms. Cardona, at the Pilotos' honme, would take the bat and mash the
boy's toenail "and that nail fell off" (R 2889). This incident
occurred on a Sunday around 5 in the afternoon (l1d.). During that
first month, Ms. Cardona al so would put Lazaro in the bathtub with the
hot or cold water running and | eave himalone (ld. at 2889-90). Also
during the first nmonth Ms. Cardona would "drag" Lazaro by the hair to
t he bathroom (id. at 2890-91); strike himw th her hand (id. at 2891);
and hit himwith a belt (ipLd.).

Gonzal ez' s nmenory about "the second nonth" at the Piloto home was
al so markedly inproved fromher pretrial |ack of recollection,
particularly for someone who "hardly saw' Lazaro. Specifically in the
"second nonth," the prosecutor elicited that Ms. Cardona broke a dish
over the boy's head when he would not swallow his food (id. at 2895),
struck himwith a belt (id. at 2896), taped his nmouth shut (id. at
2897), and adm ni stered Benadryl to "knock himout" (id.). It was alsc
while at the Piloto house that Ms. Cardona told her that she wanted "tc
dunp" Lazaro by Hall oween because "nmany children got lost. He would be
one of the many lost children” (lLd. at 2878). Gonzal ez "argued" with
Ms. Cardona about this but Ms. Cardona wanted to make Lazaro
"di sappear” (lLd.).

Gonzal ez al so described a specific incident on the "last day of
Oct ober™ when Ms. Cardona "got pissed off and she hit himw th a bat

over the head" because Lazaro was slow in taking off his Panmpers (1d.
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at 2897-99). After denmpbnstrating for the jury's benefit the notion
used by Ms. Cardona in swinging the bat, Gonzal ez described in specific
detail that "[a] hole was opened up in his head. Hi s head was cracked"
(Ld. at 2899). The wound "started bl eeding and bl eedi ng and bl eedi ng,
and then | put mercury on it and | applied a plastic band" (ld. at
2900). She also testified that Lazaro cried at the beginning but "he
shut up because she grabbed him by the neck so he would shut up" (Ld).
Then Ms. Cardona put himback in the closet (1d.). This incident
occurred "like six or seven in the evening" (l1d.).

This incident on Cctober 31 is significant; even this Court
recounted it in its direct appeal opinion. Cardona, 641 So. 2d at 362.
This, however, is Gonzalez's account of the October 31 incident as tolc
to the State investigators during her Septenber 19, 1991 interview

According to Ms. Gonzal ez, when she arrived home from work,

everything was as usual. Taim and Juanito were getting

dressed to go out for Hall oween. She noticed that Lazaro

was in the closet gagged and bound but had no noticeabl e

injuries. M. CGonzalez reports that she did not notice

anyt hi ng unusual because Lazaro was always tied in the

cl oset.

VWen Taim, Juanito, and Oivia returned hone, Ana Cardona,

who had stayed home, was in bed watching tel evision and

Lazaro was still in the closet (as usual).

It goes without saying that her pretrial version of the Hall oween
eveni ng (where she noticed nothing unusual) to the version she told the

jury was 100% di anetrically different. She told investigators that

NOTHI NG happened on Hal | oween evening. NOWHERE in this (or any other
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undi scl osed) statenent does Gonzal ez discuss the supposed "plan" of M.
Cardona's to "dunp" Lazaro on Hall oween.® The powerful inpeachnent
that could have been conducted on Gonzal ez had this statenment been

di sclosed is evident. The difference between a key w tness'’
“confidently described"” testinony at trial and the witness' "initial
perception of that event" which is inconsistent "suffices to establish

t he i npeachi ng character of the undisclosed docunents.” Strickler v.

Greene, 527 U. S. 263, 281-82 (1999). As the Supreme Court |ong ago
stated, "[t]he om ssion fromthe reports of facts related at trial, or
a contrast in enphasis upon the sane facts, even a different order of
treatment, are also relevant to the cross-exam ning process of testing

the credibility of a witness' trial testinony." Jencks v. United

States, 353 U. S. 657, 667 (1957).
At trial, the State also elicited from Gonzal ez that she herself

never hit Lazaro with a bat (R 2933), and that she only told that to

18The alleged "plot" that Ms. Cardona had to "dunp" Lazaro on
Hal | oween was the sole evidence that the State possessed as to
prenmeditation:

Okay, if you |l ook at the evidence in the case, you're going

to see in a way the defendant did nmean to kill that child.
She threatened again and again "I"'mgoing to kill you," she
told Aivia Gonzal ez she planned on killing him and hiding
hi m and killing himand dunpi ng himbefore Hall oween.

(R 3360). The jury did cone back with a question during deliberations
on this very issue: "Please advise first degree nmurder, Count |, as is
reflected on the jury verdict form opposed to felony nurder, first
degree” (R 3414).
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M. Slattery, the polygraph expert, because "they were pressuring ne
and telling me that | could have done it under the influence of the
drug and not renmenbered it" (ld.) She only admtted to having hit
Lazaro with the bat because she was "very nervous" and "under pressure”
(Ld.). On cross-exam nation, the defense attenmpted to i npeach Gonzal ez
with her statenments to the Slatterys adm tting having struck Lazaro
with a bat and in fact admtting that she could have hit himon
Novenber 1 and caused his death; she insisted, however, that those
statements were made "under pressure" and she di savowed them (1d. at
2988). On her redirect, prosecutor Vogel got Gonzalez to definitively

di savow havi ng ever struck Lazaro with a bat:

Q You hit Lazaro in the head with a bat?

A No.

Q During all those nonths prior to his death?
A No.

Q Do you know who di d?

A Yes.

Q Vo did?

A She di d.

MS. VOGEL: Indicating for the record the defendant.
(R 2993).

However, in her Septenber 19 statenment to the investigators,
Gonzal ez freely admtted to having abused Lazaro "on a daily basis"
which itenms such as "a belt, a broonstick, a plastic bat, and a wooden
bat." In her Septenber 30 interview, she freely admtted that "she hit
Lazaro with many objects. M. Gonzal ez stated she recalls having hit
Lazaro with her bare hands, with a belt, with a broomstick, and with &
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wooden bat." She would "usually aimat Lazaro's feet" when she hit hir
but that "she m ght have hit Lazaro in other parts of his body,
including his head." Again during this interview Gonzalez freely

adm tted:

According to Ms. Gonzal ez, she thinks she hit Lazaro at

| east two or three tines with the wooden bat. M. Gonzal ez
i's adamant about the fact that when she did hit Lazaro with
the bat, Lazaro never bl ed, never |ost consciousness or
needed nedi cal attention.

This witer specifically asked Ms. Gonzalez if she ever

t hi nks she m ght have struck Lazaro with the bat so hard
that she m ght have broken his linmbs? M. CGonzal ez stated
that she doesn't think she ever broke either his arnms or his
|l egs. Additionally, Ms. Gonzal ez reports that she never
noticed any deformties in either Lazaro's |egs or arns.

Ms. Gonzal ez reports that while they were living at 5976
S.W 3rd Street, approximately one nonth before Lazaro's
death, Ms. Gonzal ez renmenbers having hit Lazaro with the
wooden bat. According to Ms. Gonzal ez, Ms. Cardona | et
Lazaro out of the closet. M. Gonzal ez reports that she was
"on drugs" and Lazaro started to bother her. M. Gonzal ez
was not able to be nore specific; however, she recalls that
she hit himwith the bat. According to Ms. Gonzal ez she
does not remenber in what part of Lazaro's body she hit him
or how many tinmes she struck him After Ms. Gonzal ez beat
Lazaro with the bat, Ms. Cardona "Tied himup again, and
threw himin the closet.”

(Ld.). It is clear that Gonzalez's protestations at trial that she
only admtted to using a bat to hit Lazaro because she was "pressured"”

by the Slatterys were false;' she freely admtted such during her

7M. Cardona has al so alleged that the defense's failure to cal
the Slatterys at trial was prejudicially deficient performance. The
Slatterys could have explicitly refuted Gonzalez's clainms that she was
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vari ous undisclosed interviews with the State.!® And because the State
wi t hhel d these statenments, Vogel was free to gain a double advantage:
buttress Gonzalez's claimthat she did not hit Lazaro in the |ast few
nmonths of his life while countering the defense's inpeachnent of her
testi nony:

However, O ivia Gonzalez cane in here and told you what her

partici pation was. Defense counsel says to you "Oh well,

you admtted to hitting himwith a bat; right? Yes she did.

She admtted to you, "Yes | did hit himwth a bat but she

has told you, "I did not hit himin the |ast couple nonths

of his life.
(R 3385) (enphasis added). Because the State's w thholding of this
critical evidence permtted the prosecutor to "intentionally paint[]
for the jury a distorted picture of the realities of this case in order

to secure a conviction,"” due process was violated. Davis v. Zant, 36

F.3d 1538, 1551 (11th Cir. 1994).

The withheld statenments, as well as the sinple fact that there
was extensive State contact with Gonzal ez, al so would have provided the
def ense with an arsenal of information to argue that Gonzal ez had been
extensi vely coached and that her enotional state during her testinony,

which resulted in the trial being recessed so that she could "control

bei ng "pressured"” and "nervous."

8The State objected to Ms. Cardona's attenpt to ask Zerquera
about Gonzal ez's deneanor during the interviews, and the | ower court
sustai ned (PCR. 1000-01).
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hersel f" (R 2885), was nel odrama not actual enotion. Wen a
particular witness is crucial to the State's case, evidence of coachinc

is especially material to that witness' credibility. Rogers v. State,

2001 W 123869 at *10 (Fla. 2001). See also Kyles, 514 U. S. at 443

("inplication of coaching . . . would have fueled a withering cross-
exam nati on, destroying confidence in [the witness's] story"). The
i nplication of coaching would have added a new source of bias for the
jury to consider when wei ghing Gonzalez's credibility and testinony at

both the guilt and penalty phases. Brown v. Wainwight, 785 So. 2d

1457, 1466 (11th Cir. 1986).

This withheld evidence as to Oivia Gonzal ez, alone and in
conjunction with the remaining errors described herein, warrant a new
trial and/or a new sentencing proceeding.

3. MS. CARDONA ESTABLI SHED A G GL1 O VI OLATI ON AS TO GONZALEZ. Due
process prohibits the State from knowi ngly presenting fal se testinony.

Ggliov. United States, 405 U.S. 150 (1972); Napue v. lllinois, 360

U.S. 264 (1959); Mooney v. Hol ohan, 294 U S. 103 (1935). "This rule
applies equally when the state, although not soliciting perjured
testinony, allows it to go uncorrected after learning of its falsity."

Wlliams v. Griswald, 743 F. 2d 1533, 1541 (11th Cir. 1984). In order

to establish a Gglio violation, Ms. Cardona nust establish that the
testinony was used by the State, that the testinony was false, that the

St ate knew or should have known that it was false, and that it was
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"material to the guilt or innocence of the defendant."” |d. at 1542.

The "materiality" standard for a G glio violation is whether the false

testinony "could ... in any reasonable |ikelihood have affected the
judgnment of the jury." [Id. at 1543 (quoting G glio, 405 U. S. at 154).
The standard for establishing a Gglio violation is | ess onerous than

for a Brady violation. United States v. Agurs, 427 U S. 97 (1976).1°

At trial, Gonzal ez was asked about any prior conversations she

had had about this case. On direct, she testified:

YMs. Cardona is aware of this Court's recent opinion in Rose v.
State, 774 So.2d 629 (Fla. 2000), where the Court wote that "[t] he
standard for determ ning whether false testinony is "material' under
Gglio is the same as the standard for determ ning whether the State

withheld "material' evidence in violation of Brady." [|d. at 635. Mbst
respectfully this Court's interpretation of the G glio standard was
erroneous. In Agurs, the Suprenme Court explained that the post-trial

di scovery of suppressed information can give rise to several different
l egal clainms. One type of claimoccurs where "the undisclosed evidence
denonstrates that the prosecution's case includes perjured testinony
and that the prosecution knew, or should have known, of the perjury.”
Agurs, 427 U S. at 103. 1In this type of situation, a conviction nust
be set aside "if there is any reasonable |ikelihood that the false
testinmony could have affected the judgment of the jury.” 1d. Unlike ¢
Brady-type situation where no intent to suppress is required to be
denonstrated, a "strict standard of materiality" applies in cases

i nvol ving perjured testinmony because "they involve a corruption of the
trut h-seeki ng process.” 1d. at 104. Thus, although both Brady and
Gglio require a showing of "materiality,"” the |legal standard for
denonstrating entitlenment to relief is significantly different. Thus,
the standard for establishing "materiality" under G glio has "the

| omwest threshold" and is "the | east onerous."” United States v.
Anderson, 574 So. 2d 1347, 1355 (5th Cir. 1978). See also Craig V.
State, 685 So. 2d 1224, 1232-34 (Fla. 1996) (Wells, J. concurring in
part and dissenting in part) (discussing differing | egal standards
attendant to Brady and G glio clainms). M. Cardona submts that the
analysis in Rose is erroneous and shoul d be abrogat ed.
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Q Have you had conversations with other people
about this case?

A No.
(R 2932) (enphasis added). On cross-exam nation, Gonzalez testified:
Q [] Now M ss Gonzal ez, you recall that day you
pled guilty to nurder and pled guilty to aggravated child
abuse was Friday, the 14th, Valentine's Day, correct?

A Yes.

Q And at that time you had not had discussions with
t he prosecutors about your case; had you?

A No.

(R 2944) (enphasis added).

It is now known that Gonzalez's testinmony was false and that it
went uncorrected by the State. She was interviewed by State
i nvestigators on 3 occasions, nonths before her plea negotiation.
Mor eover, she spent a "couple of hours" with Vogel and Canpbell "going
over" her testinmony (PCR 952).20 At the evidentiary hearing,
prosecut or Vogel acknow edged that she was aware of her duty to correct
testinony that was fal se, but refused to answer whether or not, based

on the nowdi sclosed information, Gonzalez's denials of previous

20Duri ng cl osing argunents bel ow, the State argued that there was
not hi ng "secretive, hideous" about nmeeting with Gonzal ez to go over her
testinony (PCR. 1540). Ms. Cardona agrees. The constitutional issue
here is not that Gonzalez met with the prosecutors to go over her
testinony. The issue is that Gonzal ez was explicitly asked if she ever
spoke with anyone about the case and she said no, and her denial went
uncorrected by the very prosecutor with whom she spent "a coupl e of
hours" going over her testinony.
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di scussi on about her case were truthful. She explained it was not her
pl ace to determ ne whether or not Gonzalez was telling the truth, and
t hat she was not going to "crawm " into Gonzal ez’ head and answer the
qguestion whether Gonzal ez's testinmony had been truthful (PCR 973-75).
However, "[t]he resolution of [capital] cases is not a game where
the prosecution can declare, "It's for ne to know and for you to find

out . Craig v. State, 685 So. 2d 1224, 1229 (Fla. 1996). The | aw

pl aces an affirmative obligation on the prosecutor to correct testinony
that he or she knows or should knowis false. 1d. at 1226. Vogel's
obvi ous m sunderstanding of her role in no way excuses her failure to
correct Gonzalez's false testinony. |In fact, her questioning of
Gonzalez in the direct exam nation on this issue is quite interesting
in light of what is now known about the extent of Gonzalez's

di scussions with the State. After Gonzal ez denied tal king to anyone
about her case (R 2932), Vogel quickly got her to acknow edge tal ki ng
about her case to her psychol ogist and the pol ygraph experts (R 2932-
33). Yet Vogel does not question Gonzal ez about talking with Zerquera
and M er about the case (knowing full well that she did so), thus

| eaving the jury with the "false and m sl eadi ng" i npression that
Gonzal ez may have "m sspoke” in her initial denial but corrected the

m si npressi on by acknow edgi ng having tal ked with Haber and the
Slatterys. Craig, 685 So. 2d at 1228. Vogel's careful questioning of

Gonzal ez only about Haber and the Slatterys denonstrates that she knew
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t hat Gonzal ez's denial was false, and that her failure to bring out the
di scussions with Zerquera and M er could not have been anything but

i ntenti onal because it would have reveal ed the extent of the contact
bet ween Gonzal ez and the State.

Vogel 's belief that it is up to the witness to tell the truth and
that she had no duty to make an i ndependent determ nation of whether
Gonzal ez's testinmony is truthful eviscerates the underlying concern of
G glio and other cases, nanely, that "deliberate deception on the part
of the prosecution by the presentation of known false evidence is not

conpatible with the "rudinentary denmands of justice.'" United States

v. Antone, 603 F. 2d 566, 569 (5th Cir. 1979) (citation omtted)
(emphasi s added). M. Cardona does not have to ask Gonzal ez whet her or
not she told the truth in order to establish her entitlenent to relief,
for the prosecution has a duty not to present false testinmony and to
correct testinony it knows or should know is false. This standard has
clearly been net in Ms. Cardona's case.

In light of the obvious significance of Gonzalez to the State's
case, Ms. Cardona has clearly net her burden of showi ng that the false
testinmony could in any reasonable |likelihood have affect the judgenent
of the jury at both the guilt and penalty phase. The jury was unaware
that Gonzal ez, far fromthe tearful, renorseful, victimwhose sole
reason for comng forward was "[t]o cooperate in the truth" (R 2813),

was in fact a well-rehearsed, well-prepared, well-practiced w tness whc
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had previously provided to the State conpletely different accounts of
the events she attributed to Ms. Cardona. Relief is warranted.

C. BRADY VI OLATI ON REGARDI NG DR. HYMA. Unable to determ ne a
"fatal" event which culmnated in the death of Lazaro Figueroa, the
State's theory was that he died as a result of repeated episodes of
aggravated child abuse. To that end, Dr. Hyma testified that Lazaro
died fromchild abuse and neglect, and that the brain injury was not
t he cause of death (R 3302). This theory was repeated by the State ir
its closing argunent. See R 3360 ("clearly |I don't think anybody is
going to dispute that little baby Lazaro died from aggravated child
abuse, there's no dispute about that"). The defense, however, did

di spute this issue, arguing:

We | ook at the nedical examner. W heard his testinony but

what he says does not support Oivia' s accusations agai nst

Ana, it supports our accusations against Oivia she hit the

child with a baseball bat in the head while she was going

for his feet, of course.

(R 3343). 1In short, the issue of the definitive cause of Lazaro
Fi gueroa's death was a matter of dispute.

During the evidentiary hearing, Det. Schiaffo identified a police
report he authored dated Novenmber 3, 1990, regarding the results of the
aut opsy of Lazaro, which provided in pertinent part The report
provided in pertinent part:

In addition to these investigations, Sgt. Matthews and Det.

Scrimshaw attended the autopsy to the victim (see Det.
Scrimshaw s supplenent). Dr. Hyma advised that the cause of
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death was fromtrauma to the head further being a massive

ceribal [sic] Hematoma to the front left | obe extending to

the top of the skull. In addition the victimhas his right

arm br oken.
(Ld. at 1027-29) (Exhibit Q.

Bel ow, Kassi er explained that his goal in cross-exam ning Dr.
Hyma was to try to establish that "that the nost extrene blows and, in
fact, the blows that actually at that time cause the death on that day,
what blows inflicted at a period of time where Oivia was involved witt
the child" (PCR 1136-37). The information contained in Exhibit Q
regardi ng Hyma' s concl usion that the cause of death specifically was
the blunt trauma to the head was consistent with his strategy in
chal l enging Hyma's findings at trial and penalty phase, and that he
coul d have used the docunent to inpeach Dr. Hynma at trial and penalty

phase (ld. at 1140).2! Kassier could not recall whether he had the

docunent at the tinme of trial or not (ld. at 1139).

2'The State objected to counsel's questioning of Kassier as to the
significance of Schiaffo's report, and the court sustained the
objection (R 1139). Collateral counsel thus proffered the testinony,
whi ch he submts should be considered at this tine in assessing the
materiality of the report. O course, despite its objection when M.
Cardona's counsel asked about Schaiffo's report, the State then asked
Kassi er questions about the report. Counsel objected and requested
that he wanted his proffer to be in evidence now that the State was
going into the sanme area (R 1164). The court then required the State
to proffer the testinony as well (ld.). During the State's proffer,
Kassier reiterated that the information contained in Schaiffo's report
was "consistent with one of the things [Hynma] said during the trial anc
i nconsi stent with another thing that he said during the trial" (R
1165). M. Cardona submts that her proffer and the State's proffer
shoul d be fully considered by the Court.
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The State's failure to disclose that Dr. Hyma originally opined
that the cause of death was blunt head trauma, not aggravated child
abuse, violated Brady. To the extent that defense counsel failed to

secure Schiaffo's report, counsel was ineffective. Strickland v.

Washi ngton, 466 U S. 668 (1984). Alone and in conjunction with the

numer ous ot her wi thheld docunents in this case as well as the other
errors, Ms. Cardona is entitled to a new trial and/or a resentencing.

D. BRADY VI OLATI ON REGARDI NG ELI ZABETH PASTOR. Pastor testified

t hat she knew Ms. Cardona for nore than 15 years, and even knew her in
Cuba (R 2635). She witnessed Ms. Cardona and Gonzal ez at vari ous

| ocations at different periods, and al so observed Ms. Cardona and
Lazaro; Lazaro did not appear to be well taken care of and one tine
appeared to have "a blow to one of his eyes" (R 2644).

What the jury did not know was that the State had prom sed Past or
"consi deration" for her testinony. At the time of her testinony,
Past or had been convicted of drug charges; however, the State pron sed,
or certainly Pastor understood that the State had prom sed,

"consi deration" for her testinony, as the following letter from
Pastor's attorney to Assistant State Attorney Jam e Canpbell,

i ntroduced bel ow as Exhibit F (PCR 925), establishes in pertinent
part:

| understand that Elizabeth Paster was conpletely

cooperative and truthful in her testinmony on the "baby
Lol I i pops"” nurder prosecution and, further, it was her
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under standi ng that the Dade State Attorney's O fice woul d

make every effort to secure sone consideration for her. As

you know, she is currently serving a 15-year mandatory

m ni mum sentence and she is certainly in dire need of sone

mtigation so that she nay reclaimsone part of her life.

Pl ease contact nme at your earliest convenience so that we

may di scuss this matter and so that a concentrated effort

cab be nade before the Broward trial court to secure a

mtigation of Ms. Paster's sentence. As | have infornmed M.

Paster, | will continue to represent her during this phase

and I will of course make all of the arrangenments and do

everyt hing necessary to optim ze the effect of her

cooper ati on.

In response, Canpbell wote a |letter dated Decenmber 11, 1992,
i ntroduced as Exhibit G below (PCR 925), to Broward Circuit Judge Johr
Frusci ante apol ogi zing for not being able to attend Paster's sentencing
heari ng set for Decenber 17, "but would |ike to apprise your honor of
this defendant's cooperation in the recent prosecution in the Eleventh
Judicial Circuit of Ana Cardona (90-48092)(A)(B)) for the First Degree
Mur der of her son, Lazaro Figueroa, better known as "The Baby
Lol l'i pops" case." The State's letter enphasized that Pastor provided
"val uabl e information and insight” into Ms. Cardona, and her testinony
was "very inportant because she was one of the |ast people to see
Lazaro alive."
Because Pastor "was of great assistance in this very inportant hom ci de
prosection,” and the prosecutor "hope[d] that some consideration could
be extended to her.”

Canpbel | testified at the evidentiary hearing that Pastor was

"very cooperative" with her, but she made no prom ses (PCR 932). She
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expl ai ned that she and Zerquera had gone to see Pastor at Broward
Correctional Institution to talk to her about her testinmony in Ms.
Cardona's case and "to determ ne her deneanor" (ld. at 935). She wrote
the letter to the Broward judge after Ms. Cardona's trial, but never
talked with the Broward State Attorney's O fice, she "just sinmply wote
the letter” (PCR 934). Vogel testified she acconpani ed Canpbell and
Zerquera to interview Pastor (PCR 957-58). Vogel identified a letter,
i ntroduced as Exhibit J, as a letter witten by her to Pastor's
attorney followi ng the conclusion of Ms. Cardona's trial. 1In the
| etter, Vogel expressed her "appreciation for Ms. Pastor's cooperation”
and wrote that he should feel free to call her "[i]f there is anything
that we can do to assist you in the future"” (lLd. at 958). On cross
exam nati on, Vogel denied that she nade any prom ses to Pastor (ld. at
960-61) .

The materiality of the suppressed consideration given to Pastor
is established by the very words of the State's |letter acknow edgi ng
the inportance of Pastor's testinony. The State made nuch of Pastor's
i nportance during its closing argunent at trial, particularly because
she, in part, corroborated Oivia Gonzalez's testinmony (R 3375-77).
This informati on was not disclosed to defense counsel, in violation of

Brady v. Maryland, 373 U S. 83 (1963). As denonstrated by the letters

from Pastor's attorney, Pastor believed that the State would "make

every effort" to secure consideration for her. The issue turns on what
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Pastor was |led to believe, not whether the State explicitly used the
word "prom se" when speaking with Pastor. A violation of the duty to
di scl ose does not depend on the actual "words" used by the prosecutors,
nor is the word "prom se" "a word of art that nust be specifically

enpl oyed."” Brown v. Wainwight, 785 F. 2d 1457, 1465 (11th Cir. 1986).

The jury did not know that Pastor believed that if she cooperated with
the State, she would be getting a benefit. Alone and in conjunction
with the numerous other errors in this case, Ms. Cardona submts that &
new trial and/or a resentencing is warranted.

E. FAI LURE TO ADEQUATELY CROSS- EXAM NE DR. MERRY HABER.

1. Failure to Inpeach with Gonzalez's Prior Crimnal Record. Over

def ense objections,?? the State was pernmtted to call in its case-in-
chief Dr. Merry Haber, Gonzal ez’ s psychol ogist. Despite having a

weal th of information to inpeach the underpinnings of Haber’s
testinony, defense counsel failed to enploy the information they had.
As a result, the cross-exanination was anenic and failed to chall enge
Haber on sone significant information.

Haber testified that Gonzal ez was unable to | eave the

22The defense objected to Haber's testinony because it was
irrel evant and was being presented by the State solely to bolster the
credibility of Oivia Gonzalez (R 3017). The State argued that
because the defense contention was that Gonzal ez was the dom nant
figure in the relationship, they "opened the door"” (R 3018). The
def ense al so argued that Gonzal ez had already testified, and thus Haber
woul d be "restating" what Gonzal ez said on direct and thus would be
repetitive (R 3021). The court overrul ed the defense objections

(Ld.).
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relationship with Ms. Cardona because she feared “that she woul d be
rejected by her nother because Ana threatened to tell her nother she
was a | esbian” and she was “afraid to | ose her nother’s love” (R

3030). Gonzalez also “felt that she was an unwanted child ... conparec
to her brother and sister” and was thus “constantly” seeking their

“l ove and approval” (R 3032). The defense, however, was aware that
Gonzal ez physically and violently battered both her nother and sister
during the tine she was living with Ms. Cardona, an event which hardly
demonstrates Gonzal ez’ s concern about her nmother’s and sister’s |ove,
“approval ” and emotional welfare at the very tine she was living with
Ms. Cardona. At the evidentiary hearing, M. Cardona introduced police
reports froman incident on Decenber 16, 1989, show ng felony battery
charges. On that date, Gonzalez's sister, Giselda Acosta, and Mriam
Sant ana were wal ki ng across a Hi al eah street when they spotted Gonzal ez
"attacking and striking" her nother, Mriam Rodriguez (Exhibit AA).
According to police reports, Acosta and Santana approached Gonzal ez,
who then "started striking both with fists."” The sister, Giselda
Acosta, "was struck on the head, chest, and arnms.” Mriam Santana (whc
had a heart problem), "was punched in the chest and all over the body."
Gonzal ez’ s nother, Mriam Rodri guez, was al so struck by her daughter
"with her fists." As Gonzalez was getting ready to | eave, she "got a
crow bar and smashed out the back w ndow of [her sister's] vehicle."

Gonzal ez later called her nother and sister on the phone and said "she
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was going to get themand kill themno matter where they went."
Gonzal ez al so drove by her nother’s house. This incident was clearly
adm ssible to i npeach Dr. Haber's opinion that Gonzal ez was i ncapabl e
of leaving the relationship with Ms. Cardona because of her fear of

| osing her nother’s love if she found out she was a | esbian and her
sister’s approval because of her insecurities--the sanme nother and

si ster whose faces and bodi es she was battering with her fists on a
Hi al eah street.

Dr. Haber also testified that Gonzal ez suffered from “a dependent
personal ity disorder” which consisted of a “long, enduring” pattern of
dependent behavior, and that “[s]he had this before Ana Cardona and
she’ Il have it long after” (R 3037). Because of this, Gonzal ez | ackec
“the strength of character to | eave” the relationship with Ms. Cardona
because “she’s afraid to |l eave” (R 3030). Gonzalez is the “victimin
the relationship” who could “fight back but will never win” (R 3029).
Mor eover, Haber told the jury that there was “no indication that
[ Gonzal ez] participated in any antisocial behavior before nmeeting Ana
and using drugs” (R 3034).

Unbeknownst to the jury, however, Gonzal ez’s background in prior
rel ati onshi ps conpletely contradi cted Haber’s portrayal of Gonzal ez as
the | ong-suffering “victin as opposed to Ana Cardona, who Haber
| abel ed the “l esbian queen” (R 3031). Gonzal ez apparently found her

“strength of character” and overcane her “fears” when, on Decenber 31,

50



1987 (over two years before she net Ms. Cardona), she was arrested for
aggravated assault on her lover at the tinme, Doris Couto. According tc
this police report, introduced bel ow as part of conposite exhibit AA
Gonzal ez and Couto were |iving together, and Gonzal ez, during an
argument, "pointed a hand gun at [Couto] and threatened her life.”" On
Decenber 26, 1988 (less than three nonths before she met Ms. Cardona),
Gonzal ez was again arrested, this time for battery on Doris Couto.
According to this police report, part of exhibit AA Couto stated that
when she told Gonzal ez she was noving out of the apartnent they had
been sharing, Gonzal ez "got aggravated and started beating vict. with
hands and striking vict's head on floor. Vict has |arge bruises about
the right side of face.”" Thus, not only had Gonzal ez engaged in
“antisocial” behaviors before neeting Ms. Cardona, but engaged in
conduct which hardly showed her “long-standing” inability to | eave a
rel ati onshi p because she was and al ways would be a “victin’ of batterec
spouse syndrone. These epi sodes woul d have evi scerated Haber's
opi ni ons about Gonzal ez bei ng dependent and passive and that she only
exhi bited viol ent behaviors when she was under the dom nation and

i nfluence of Ana Cardona, and woul d have been entirely consistent with
the defense. The reality of Gonzalez's actions utterly belie the

portrayal of sad, lonely, and ugly Oivia Gonzalez as the unwitting
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dependent battered "spouse" of Ana Cardona, the “leshian queen.”?
During the evidentiary hearing, Kassier testified he had 2
primary goals in attacking Haber’s testinony: (1) that she had
devel oped a “rel ationship” with Haber such that Haber “was buying into”
Gonzal ez’s story; and (2) that her opinion about Gonzal ez and her
relationship with Ms. Cardona “was inconsistent w th what other
wi t nesses woul d have reported” (PCR. 1132). Kassier recalled that
t here had been an investigation of Gonzal ez’s background but could not
recall specifics (lLd. at 1131-32). He also could not recall if he knev
of this information (Ld. at 1134). Kassier would have had no reason
not to question Haber about this during her cross exam nation.
Def ense counsel’s failure to use this information to cross-
exam ne Dr. Haber was deficient performance. Haber's testinmony clearly
opened the door for her to be confronted and inpeached with Gonzal ez's
prior crimnal acts which directly contradicted the underpi nnings of
her opinions. This Court has rejected tine after tinme defendants’
argunments that the State inproperly elicited their crimnal history

when i nmpeachi ng defense nmental health experts. See, e.qg. Mendoza v.

State, 700 So.2d 670, 677 (Fla. 1997); Valle v. State, 581 So.2d 40

(Fla. 1991); Parker v. State, 476 So.2d 134, 139 (Fla. 1985). No

different result obtains when it is a prosecution expert who has openec

23Gonzal ez herself should al so have been confronted with the Couto
incidents. Gonzalez told the jury that she and Couto got al ong "very
wel | . "
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t he door to being inmpeached.

Ms. Cardona was clearly prejudiced due to the failure to inpeach
Haber’s opinion. The essential defense theory was that it was
Gonzal ez, not Ms. Cardona, who inflicted the nore serious abuse on
Lazaro, and that Gonzal ez was a dom nating violent person. That
t heory, however, was severely undercut by Haber’'s “expert” opinion.

One only need to look at the State’s closing argunment to establish that
counsel’s failure to bring out Gonzalez’s crim nal behavior toward her
not her, sister, and forner |over underm ned confidence in the outcone.
The State argued that Gonzal ez has "nothing violent"” in terns of
crimnal involvenment until she net Ms. Cardona, and went on to belittle
t he defense attenpts to downplay Gonzal ez's purported fear of being
"outed"” by Ms. Cardona to her nother, calling it "absolutely
ridiculous” (R 3368-69; 3385-86).Counsel’s failure to inpeach Dr.

Haber with the powerful evidence of Oivia Gonzalez s crimnal behavior
resulted in prejudice at both the guilt and penalty phases. Al one and
in conjunction with the other errors contained herein, M. Cardona has
establ i shed that confidence is underm ned in both phases of her capital
trial.

2. Failure to I npeach with Gonzalez's Prior Statenments. Counse

al so never aggressively cross-exam ned Dr. Haber on the statenents that
Gonzal ez had nade to CGeorge Slattery and Brian Slattery, the

pol ygraphi sts. Counsel did question Haber about the fact that she
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acconmpani ed Gonzalez to interviews with the Slatterys, but asked not
one question about the statements that Gonzal ez had nade to the

Sl atterys about her involvenent in the death of Lazaro (R 3042-44).2

Haber was present when Gonzal ez confessed to Brian Slattery that

she killed Lazaro Figueroa, ?® yet counsel never questioned Haber about

24Counsel attenpted one tine to ask Haber about whether she had
been aware that Gonzalez told Brian Slattery that she had hit Lazaro
with a bat, but the State objected because it was "not part of her
opi nion" and the court sustained the objection (R 3043). How Haber's
failure to know that Gonzalez told Slattery that she had hit the boy
with a bat was "outside" the scope of her opinion is a nystery, since
t he conpl et eness of Haber's evaluation was at issue. On direct, Haber
testified to spending some 37 hours interview ng Gonzalez (R 3024),
and al t hough she was initially "afraid to be honest” she becane over
time nore "enotional" and "easier to reach” (R 3026). Mbreover
because she | acked such inner-strength and was so dependent, Gonzal ez
woul d do things "she wouldn't normally do" such as "[b]eating the
child" (R 3034).

After initially denying that she ever struck Lazaro with a
basebal | bat, Gonzalez confessed to Brian Slattery that "she was not
sure exactly when she hit Lazaro with a bat last" (Deposition of Brian
Slattery at 21) (Exhibit U), and that "she probably hit Lazaro that
Sunday, and she also used the word October 28, 1990." 1d. at 22. She
said "she hit himwth a bat, but she did not cause Lazarito's death,"
id. at 23, but then immediately stated that "Lazaro could have died

after she hit himwth the bat on Sunday, October 28th." [d. Wen
Slattery asked Gonzalez if she was confortable with this, "[s]he said
yes." 1d. Slattery then explained further that Gonzal ez confessed

t hat she could have killed Lazaro:

That's when | confronted her or advised her that he was
found notionless for the three days after that.

That's when she, | guess, realized, that, you know, there
was a problemthere, as far as her conflicting in her
original statenment.

That's when she told ne, ves, she could have caused the
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her statements. The fact that Haber did not know that Gonzal ez, the
"dependent” personality that she was, had confessed to the nmurder woulc
have been significant inpeachnent of the basis for her opinion,
particularly given that Gonzal ez never admtted to Haber that she hit

Lazaro in the head with a bat (R 3044).26 Haber's reaction to being

deat h, because he didn't nmove, and she didn't know if he was
dead or not. Those are the tines she saw him

She said that her initial story about giving himthe
bottle was not true, a bottle of mlk, the day before he
di ed.

Id. at 23-24 (enphasis added). Slattery further expl ai ned:

A. Well, she told ne, | guess the main thing is, that she
did hit himbefore he was notionl ess now, those three days.
and she did not know if he was alive or not. She saw him
not i onl ess, so therefore she could have caused his death.

Id. at 24-25 (enphasis added). At this point in the interview, Steve
Her nandez, the investigator working for Bruce Fleisher, cane in the
room and after Bruce Slattery showed himwhat Oivia had witten, "he
said, no, Oivia, you told me you didn't do it this date, so on and so
forth." 1d at 25. Gonzalez then becane "confused or upset" and then
said "it was a different date." 1d. After Hernandez appeared to be
"getting her alittle nore confused,” Slattery wanted to "test her
further on that to see if she was being truthful,” but Hernandez "askec
to termnate the interview." 1d. The interview then term nated, and
Slattery again asked Gonzalez in front of Steve Hernandez "if she was
confortable with what she told me, . . . and she said yes, she was not
coerced, threatened, or anything like that." |1d. at 26. Haber herself
was present during this interview (R 3044).

260f course, counsel was precluded from cross-exam ni ng Haber on
Gonzal ez's admi ssions to Maria Zerquera and Ranon Mer, in the presence
of Dr. Haber, as these interviews were suppressed. In her Septenber 30
interview with Zerquera, Gonzalez freely adnmitted that "she hit Lazaro
with many objects. M. Gonzalez stated she recalls having hit Lazaro
with her bare hands, with a belt, with a broomstick, and with a wooder
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confronted with such evidence would no doubt have had a powerful
i mpression on the jury.

At the evidentiary hearing, Kassier testified that the
i nconsi stenci es between what Gonzal ez told Haber and what she had told
the Slatterys woul d have been sonething he woul d have wanted to fully
explore at trial: "any time | can show that a material witness lied tc
the police, the State Attorney, to their own |awer, to a polygrapher,
to me, that is very critical evidence to get in front of a jury" (PCR
1127). Yet no tactical decision was ever nmade not to inpeach Haber
with this information. When considered in conjunction with the other
errors, it is clear that a new trial and/or a resentencing is required.
F. FAI LURE TO PRESENT TESTI MONY OF GEORGE AND BRI AN SLATTERY.

In light of Haber's testinmony opening the door to Gonzal ez-
Mendoza's prior crimnal history and her statenments to the Slatterys,
def ense counsel should al so have called the Slatterys at the guilt
phase of the trial yet, without a reasonable tactic or strategy, they
failed to do so. While the Slatterys may not have been permtted to
testify that the statenents made by Gonzal ez were made during the
course of a pol ygraph exam nation and that she had failed, the
overwhel m ng nunber of lies that Gonzalez told the Slatterys during

their "interviews" with her should have been presented to the jury.

bat." Gonzal ez clainmed that she would "usually aimat Lazaro's feet"
when she hit him but that "she mi ght have hit Lazaro in other parts of
his body, including his head."”
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During the evidentiary hearing, Kassier testified that both
George and Brian Slattery were |isted as defense wi tnesses for the
pur pose of inpeaching Gonzalez's testinony, but were not called because
Gonzal ez had al ready been inpeached with her statenments to George and
Brian Slattery (PCR 1176-78); noreover, calling the Slatterys woul d
have precluded the defense from having two closing argunents at the
guilt phase (ld. at 1179).2%” However, as Kassier acknow edged and as
the record fromtrial denonstrates, Gonzal ez was rehabilitated by the
State in redirect, where she flatly denied ever having hit Lazaro with
a bat at any tinme in the |last several nonths of his life (PCR 1188; R
2993). Moreover, Gonzal ez's undiscl osed adm ssions to state
i nvestigators (where she was free fromthe "pressure" she supposedly
felt during the Slattery interviews) openly admtting to striking
Lazaro with the bat woul d al so have i npeached Haber and Gonzal ez (PCR

1188- 89) .

2'The | ower court's order never discusses this purported strategy

reason asserted by counsel. M. Cardona would note that while this
strategic reason is sonetinmes reasonabl e, the reasonabl eness of the
decision, like all tactical decisions, nust be assessed in |light of the
whol e case. "[A] crimnal defense attorney may not fail to introduce

evi dence which directly excul pates his client of the crime charged for
t he sake of preserving the right to address the jury last in closing
argurment...." Diaz v. State, 747 So. 2d 1021, 1026 (Fla. 3d DCA 1999).
"All too often, defense attorneys believe that their oratorical
persuasive abilities in final argunent can better serve their clients
and the bal ance is erroneously stricken in favor of closing argunent.”
Id. Moreover, a blanket policy to protect both argunents by the
defense is per se deficient. Cole v. State, 700 So. 2d 33 (Fla. 5th
DCA 1997).
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In light of the powerful evidence that the Slatterys could have
provided to the jury, counsel's decision not to present them was
unreasonabl e and prejudicial. The jury should have known that on July
24, 1991, Cctober 2, 1991, and Decenber 27, 1991, Odivia Gonzal ez-
Mendoza lied in great detail about her involvenent in this case during
"interviews" with "investigators” hired by her own | awer, even when
her own battered-spouse expert was present for confort and support.

On July 24, 1991, Gonzalez was interviewed (and pol ygraphed) by
George Slattery. The report dated July 31, 1991, introduced bel ow as
State's exhibit 2, details that Gonzal ez "advi sed her attorney that she
did not inflict the injuries which caused the death of the victim and
it was requested that this exam ner attenpt to confirm or negate her
rel evant statenments in that regard, via the polygraph technique."
After being infornmed that she had failed the pol ygraph, Gonzal ez

changed her story, admtting, inter alia, that "she had hit Lazaro wttl

greater force than she had previously stated,” that "she had al so hit
himw th a shoe and with a two foot broonstick," that "when she beat
Lazaro, she pushed hi m agai nst a door and busted his lip, and also hit
himwith a bat, five tines on his feet and thighs," that "she hit
Lazaro with a bat just after nmoving into that efficiency, about two to
three nmonths before his death.” Slattery's July report concl udes by
stating that "we were unable to clear Ms. Gonzal ez- Mendoza on this

matter."
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George Slattery's deposition, introduced bel ow as defense exhibit
V, confirms the circunstances of this polygraph exam nation. During ar
interview lasting al nost 5 hours, Gonzal ez mai ntai ned she had never hit
Lazaro in the head with any object (G Slattery depo at 15). According
to George Slattery, "[nmy entire recollection of her is one of
i nconsi stency. | think fromthe beginning there were contradictions
back and forth. It became pretty evidence, she was just there to give
self-serving statenents fromthe get-go" (Ld. at 25). In his opinion,
“"[s]he was trying to avoid the truth." |1d. at 27. Significantly, as
to Gonzalez's stories about Ms. Cardona hitting Lazaro over the head
with a baseball bat, George Slattery opined that she was intentionally
lying (Ld. at 27-28). He testified:

| think she was a phony, | think she was an actress. |

think she intentionally flip-flopped and vacill ated, because

she wanted to maintain the support she was getting from her

attorney, and the investigator, and Dr. Haber.

Id. at 42. He also described Gonzal ez's deneanor as "amazingly cal nf
and "nore |li ke she was at a picnic than she was at a pol ygraph
exam nation" (ld. at 29-30.

At the request of Bruce Fleisher, Gonzal ez was again referred for
anot her "interview' (polygraph exam nation) on October 2, 1991. This
exam nati on was conducted by Brian Slattery, and was requested because
Gonzal ez "was denying certain involvenent towards, | guess you would
word it, inmediately before [Lazaro's] death. She was nore or |ess
bl am ng the other person, or they were pointing the finger at each
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other. Wen | say each other, Ana and Oivia" (B. Slattery Depo at 8)
(Defense Exhibit U. No witten report of this polygraph was ever
prepared because Slattery "was advi sed by the attorneys and the

i nvestigator, they were going to bring her back for further

i nterviewi ng and hold off on anything until then" (Ld. at 9).

George Slattery was "surprised"” that Bruce Fleisher wanted a re-
exam nati on of Gonzal ez- Mendoza because "the purpose renmmined[] to
clear her . . . but each tine she would nake nore incrimnating
statements agai nst herself" (G Slattery Depo at 35). He al so
commented on Dr. Haber's presence during the exam nation, stating that
"it's the first and last time I'll have a psychol ogi st or psychiatri st
in nmy office, involved in an exam nation . . . [Db]Jecause | felt that
Dr. Haber had a mi ndset that she believed Oivia, and that this was
just a formality that they all had to go through.” (Ld. at 37).

During this exani nation, Gonzal ez was asked whet her she intended
to truthfully answer all questions about when she |ast physically
injured Lazaro Figueroa (she answered yes), whether, within two weeks
of Lazaro's death, did she hit himwth a baseball bat (she answered
no), whether, within two weeks of Lazaro's death, did she hit himwth
any object (she answered no), and whether, within two weeks of Lazaro's
deat h, did she physically cause Lazaro to be injured (she answered no)
(Ld. at 9-11). In Brian Slattery's professional opinion, "she answerec

t he questions deceptively."” After inform ng Gonzal ez of these
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results, she again admtted to hitting Lazaro with greater force than
she had told himinitially, and went into further detail (lLd. at 12-
15). Based on the story that Gonzal ez had just told him Brian
Slattery then fornul ated another series of questions, such as whether
she really saw Ana hit Lazaro with a bat after the last tine that
Oivia did (she answered yes), whether she was the | ast person to
physically injure Lazaro before he died (she answered no), and whet her
Ana was the |ast person to physically injure Lazaro before he died (she
answered yes) (lLd. at 15). As to these additional questions, Brian
Slattery concluded that there was "deception to all the questions” (Ld.
at 16).

After being told of these results, Gonzalez then told Slattery
t hat "she was not sure exactly when she hit Lazaro with a bat |ast"
(id. at 21), and that "she probably hit Lazaro that Sunday, and she
al so used the word October 28, 1990." [d. at 22. She said "she hit
himw th a bat, but she did not cause Lazarito's death" id. at 23, ther
stated that "Lazaro could have died after she hit himw th the bat on
Sunday, October 28th" (l1d.). Wen Slattery asked Gonzalez if she was
confortable with this, "[s]he said yes" (lLd.). Slattery then expl ai nec
further that Gonzal ez confessed that she could have killed Lazaro (ld.
at 23-25).

Gonzal ez was agai n exam ned by Brian Slattery on Decenmber 27,

1991. This time, the State took a role in discussions about the
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pol ygraph exam nation, including the questions to be asked of Gonzal ez.
Assi stant State Attorney Jam e Canpbell sent a facsimle to Bruce
Fl ei sher on Decenber 19, 1991, with a set of questions for the upcom nc
"interview' (polygraph) (Defense Exhibit B). During the pre-testing
interview for the Decenber eval uation, Gonzal ez started off by
expl ai ning that she was "tired and confused" at the October exam natior
and she "takes back" the statenents she nade at that tinme (Polygraph
Report, January 8, 1992, at 3) (State Exhibit 1). This time, Gonzal ez
told yet another version of what occurred during the final days of
Oct ober, 1990, and the beginning of Novenber, 1990. These statenents
again are contradictory to her trial testinmony, prior statements to the
Slattery's, and to the witten proffer given to the State in Septenber,
yet nost resenbl ed the version she provided at trial. This tinme,
Gonzal ez' s pol ygraph results were inconclusive as to sonme areas, such
as whet her she was the | ast person to physically injure Lazaro and
whet her she was |ying when she said that she and Ana dunped Lazaro's
body nine or ten days before his body was found. However, regarding
whet her she was |ying when she said she saw Ana Cardona physically
injury Lazaro after she (Oivia) did, the results indicated deception.
As to the circunmstances surrounding this |last polygraph, Brian
Slattery explained in his deposition that it appeared as if Gonzal ez
was advi sed in advance that she was going to be exam ned again (B

Slattery Depo at 28). 1In going through the pre-testing interview,
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Gonzal ez again provided "different information"” from previous

exam nations (ld. at 29). Slattery explained that "her main focus was
on question nunber 45, she was not really concerned about any other
gquestion except that" (ld. at 31). Question 45 was the one question
whi ch she indicated deception on the results. 1d. Slattery also
explained that "it seened |like she had her m nd made up on what she was
going to say by the time she got there, all the way to the end, and
that nothing el se was going to happen.” 1d. at 34.

The jury at the guilt phase knew not hi ng of these statenments made
to the Slatterys. The trial court clearly had notified defense counsel
that the Slatterys could be called in the defense case-in-chief. See
R. 2990 ("Slattery is not her |awer, whatever she said to Slattery is
adm ssible....If Slattery was there, ask him'). However, trial counsel
never entered the door that had been opened wi de by Gonzal ez and Dr.
Haber. G ven that the defense at trial was that Oivia did it, and
that Oivia inflicted the |ast series of abuses toward Lazaro,
counsel's failures severely prejudiced Ms. Cardona. Alone and in
conjunction with the other errors asserted herein, Ms. Cardona is
entitled to a new trial and/or a resentencing.

G FAI LURE TO REBUT BATTERED SPOUSE EVI DENCE. Despite the fact that
the State was permtted to present the opinion of Dr. Haber that
Gonzal ez was a battered spouse, suffered from dependent personality,

| acked the capacity to | eave Ms. Cardona, and had nary an anti soci al
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nmoment in her life until meeting up with Ms. Cardona, defense counsel
never sought to present any rebuttal to counter Haber's testinony as
wel | as establish that Ana Cardona, not O ivia Gonzal ez- Mendoza,
qualified as the battered spouse in their relationship. This was
prejudicially deficient performance.

At the evidentiary hearing, Kassier testified that although he
and Gainor "felt the evidence indicated Oivia to be the nore dom nant
or the stronger of the two persons in this relationship[,] ... in terne
of presenting an actual defense based on elenments of battered w fe or
battered spouse syndrone, no, we never fully investigated or explored
that possibility" (PCR 1123). Kassier acknow edged that it would have
been "consistent™ with the guilt-phase strategy, and would al so have
been sonething that woul d have rebutted Haber's testinmony (l1d. at 1123-
24). It would al so have been consistent with the strategy at the
penalty phase (l1d. at 1124).

On cross-exam nation, Kassier agreed with the State's question
that the defense was "that O ivia Gonzal ez was the batterer and not Ane
Cardona" (ld. at 1158), and also agreed with the State's question that
Ms. Cardona "did not conplain about being a battered wife" (Ld. at
1161). He agreed with the State's question that Ms. Cardona had never
di scussed this issue with Dr. Dorita Marina (ld. at 1170). He
testified, however, that a battered spouse defense on behalf of Ms.

Cardona woul d not have been "appropriate"” because "we were not dealing
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with a crine conmtted by Ana against Oivia" (ld. at 1171), and that
there was "enough evidence" to support it" (Ld. at 1173). In
contradiction to his direct exam nation testinony and to his agreenent
with the State's initial inquiry on cross, Kassier then stated that a
battered spouse defense woul d have been "inconsistent” with the defense
strategy (Ld. at 1173).

Despite counsel's varying explanations, a few inportant points
are clear. As Kassier testified, this was not an issue that was "fully
i nvestigated or explored." Any subsequent strategy not to present a
particul ar defense cannot be valid or reasonabl e absent full

investigation. WlIlliams v. Taylor, 120 S.Ct. 1495 (2000); Horton v.

Zant, 941 F. 2d 1449, 1461 (11th Cir. 1991); Deat on v. Dugger, 635 So.

2d 4, 8 (Fla. 1993). Second, counsel's testinmny when the State was
cross-examning himthat raising the battered spouse issue would have
been "inconsistent” with the defense is flatly inconsistent with his
direct exam nation testinony that it would have been consistent.
Conpare PCR. 1123-24 with PCR 1173. Moreover, he agreed with the
State's question that "that Oivia Gonzal ez was the batterer and not
Ana Cardona" (ld. at 1158). He al so acknow edged that testinony that
Gonzal ez, not Ms. Cardona, was the battered spouse in the relationship
woul d have contradicted Dr. Haber's testinmny. Counsel's "strategy" is
nmuddl ed at best and cannot provide a sound basis for shielding itself

from scrutiny.
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Counsel's agreenment with the State that raising the battered
spouse issue would be "inappropriate" because they were not dealing
with a crine by Ana against Oivia ignores the reality of what the
State was permitted to do at trial.?® This claimcannot be viewed in a
vacuum but rather analyzed in context of the actual case. Had t he
State not presented the testinony of Haber that Ms. Cardona, "the
| esbi an queen,"” was the batterer and Oivia Gonzal ez was her poor
defenseless "victim" the State's point and counsel's strategy would
have nore nmerit. However, the State was pernmtted to present Haber's
opi nion that Ms. Cardona was a spousal batterer and Ms. Gonzal ez was
not, an unquestionably prejudicial opinion when the bottomline issue
in this case was who battered Lazaro Figueroa to death -- Aivia
Gonzal ez or Ana Cardona.

Al t hough not a reason cited by the |ower court in denying this
claim M. Cardona would note that counsel's final justification for
failing to present this issue--that there was no evidence to support
the theory that Ms. Cardona, not Gonzal ez, was the victimof a batterec
spouse rel ati onshi p--begs the question. The purported |ack of adequate
evi dence is explained by the fact that, as he acknow edged, Kassier dic
not investigate or explore the issue. However, counsel clearly had a

red flag provided by the pretrial experts appointed to eval uate Ms.

28The | ower court also latched onto this purported reason in its
one-sentence denial of this claim(Supp. PCR 934).
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Cardona. Dr. Dorita Marina provided a report to Kassier, introduced
bel ow as defense Exhibit W in which Ms. Cardona reported that as the
relationship with Gonzal ez went on, "[s]he began [] to fear Oivia who
started to beat Ana up if Ana did not have sex with her. Jdivia knew
her weakness was the drug" (Exhibit Wat 8). Kassier acknow edged t hat
the report established that Ms. Cardona indeed told Marina that
Gonzal ez had abused her (PCR. 1182-83). Kassier also knew that Dr.
Davi d Nat hanson, another of the defense experts, was of the opinion
that Ms. Cardona, not Oivia Gonzal ez, was the passive partner in the
relationship. At the evidentiary hearing, Dr. Nathanson expl ai ned that
Ms. Cardona "was really quite a dependent personality,” was "fearful”
of Ms. Gonzal ez, and that she had told himduring his exam nation that
"a nunmber of times she herself had been beaten by Oivia Gonzal ez and
that she was frightened of her and really quite dependent in every way"
(PCR. 1231). Nat hanson concluded that Ms. Cardona "was definitely a
very passive, dependent personality with very little intellectua
capability and she was frightened of Aivia" (ld. at 1233).
Nat hanson's opinions on this issue had been expressed at the tinme he
eval uated Ms. Cardona prior to trial

Ms. Cardona submts that she is entitled to relief. Had counsel
presented the testinmony of Dr. Nathanson, for exanple, the defense
woul d have had a powerful argument that not only refuted Dr. Haber's

concl usi ons, but also provided i ndependent evidence consistent with the
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def ense theory that Gonzal ez, and not Ms. Cardona, nurdered Lazaro.

Al one and in conjunction with the other errors, Ms. Cardona is entitlec
to a newtrial and/or a resentencing.

H. FAI LURE TO PRESENT " ABBOTT AVENUE" DEFENSE. Counsel unreasonably
failed to present at trial and penalty phase the so-called "Abbott
Avenue" information that was in their possession. Although due to page
l[imtations Ms. Cardona is unable go into great detail about the
specifics of this defense,? but in essence the defense was that a

ment al | y-chal | enged babysitter named G oria Pi, who resided at
apartment 3A, 8030 Abbott Avenue in M am Beach, confessed on Novenber
28, 1990, to the murder of Lazaro Figueroa. During the course of her
confession, Pi told detectives about certain details which detectives
bel i eved had not been made public, such as the child' s diapers having
been taped. Det. Matthews of the M am Beach Police Departnent
initially believed Pi to be a real suspect in the nurder. After her
confession, Pi and her nother were renmoved fromtheir apartnment and
were repeatedly interrogated by detectives with the know edge and
participation of the Mam State Attorney's Ofice. Follow ng her

| engthy interrogations, Pi recanted and stated that she never babysat

2The 3.850 nmotion did provide a | engthy discussion detailing the
evi dence of the defense and Ms. Cardona incorporates that discussin
herein. At the evidentiary hearing Ms. Cardona proffered 20 fol ders of
docunments relating to the "8030 Abbott Avenue" defense that were markec
for ldentification as a conposite defense Exhibit SS (Mvay 18, 2000
Evi dentiary Hearing, Afternoon Session at 677).
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Lazaro Fi gueroa.

However, significant information corroborated Pi's confession and
refuted her claimthat she never babysat Lazaro. Mercedes "Mercy"
Estrada, a resident of Apt. 2A at 8030 Abbott Avenue, reported that on

Oct ober 30 or 31, 1990, she heard the screans and noans of a child

com ng for hours fromthe adjacent apartnent 3A, with which she shared

a common wall. She also stated that she heard objects being thrown
agai nst the wall, with enough force such that a picture frame on her
wall fell. She said that she attenpted to contact the police that

ni ght, and, depending on the account, either contacted them or did not.
She stated that she believed that a young child, probably male, was
bei ng abused at that address. |In any case, the Mam Beach Police did
not respond that night. The next norning or on Novenber 1, she called
a child abuse hotline and made a report of this incident with H R S. of
Fl ori da.

HRS casewor ker Rose Lesni ak had been assigned to the case upon
the arrest of Ana Cardona and Oivia Gonzalez. |In a conversation with
Ms. Cardona on May 17, 1991 (a visit not authorized by Ms. Cardona's
attorneys), Lesniak |earned that Gonzal ez had been taking Lazaro to a
babysitter in Mam Beach in 1990 whose nane was G oria and who was
"fourteen, fat and retarded.” During the course of her investigation,
Lesni ak also |l earned from Pi's nother, Joyce Val enzuela, that she and

Goria had in fact taken care of Lazaro at sone tine. In addition, a
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wi t ness naned Karen Mal ave was deposed by trial counsel on February 28,
1992, right before Ms. Cardona's trial started. WMalave reported that
she had noved to an apartnent 2 blocks north of 8030 Abbott Avenue the
week of October 17, 1990. Malave confirnmed that she knew Pi and her
fam |y, and that shortly after noving into the area, Malave talked witt
Pi and Pi di scussed babysitting a small child or baby. Malave also
spoke with Pi after her interrogation, and Pi stated that "she didn't
mean to do what she did."

The trial record reflects that counsel represented to the court
that they had not made a final decision about whether to use the Abbott
Avenue defense as late as during the direct exam nation of Dr. Hyns,
the State's final witness (R 3222-24). At that point, Kassier
informed the court that he expected the defense witnesses to take from
a half day to a full day (R 3222). At the conclusion of Dr. Hyma's
testinony the next norning at 11:25, Kassier announced that the defense
woul d be calling no witnesses. (R 3309-12).

At the evidentiary hearing, Gainor acknow edged that the Abbott
Avenue defense was a "very viable" one (PCR 1053-54), but he and
Kassi er decided prior to the trial not to pursue it as a trial defense
(Ld. at 1052). The ultimte defense in the case was "just pointing the
finger at Aivia where it deserved to be pointed, from our point of
view, because we felt it was--she was the person that killed the child"

(Ld. at 1067).
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Kassi er explained that after he and Gai nor took Oivia Gonzalez's
deposition "the best strategy was going to be to indicate to the jury
that Ms. Gonzalez was, in fact, the person who had caused the death of
the child" (lLd. at 1108). The picture they chose to portray of
Gonzal ez as the primary abuser dovetailed with the findings of the
Medi cal Exam ner that the abuse suffered by Lazaro coincided with the
ei ghteen nmonth tinme period that Ms. Cardona was involved with Gonzal ez
(Ld. at 1136-37). He was unable to pinpoint, however, exactly when
they ruled out presentation of the Abbott Avenue information (ld. at
1108-11) . 3°

The issue of who struck the blows that the defense contended were
the direct cause of death of Lazaro came up repeatedly at trial, but
only in the context of Ms. Cardona vs. Ms. Gonzal ez, not with reference
to any third parties. For exanple, the defense asked the medi cal
exam ner if he could nane the person who hit Lazaro in the head with a
basebal| bat and Dr. Hyma admtted that he could not (R 3308). As
not ed above, only the State's cross exanm nation of Dr. Marina at the
penalty phase raised the possibility that there was anot her abuser in
addition to either Ms. Gonzalez or Ms. Cardona.

l. FAI LURE TO MOVE VENUE. Defense counsel unreasonably failed to

30Depositions of sonme of the principle witnesses for the Abbott
Avenue issue were not conpleted until March 2, 1992, just 3 days before
jury sel ection began; one inportant deposition was not conpleted until
March 11, 1992.
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seek a venue change. lrvin v. Dowd, 366 U. S. 717 (1961); Colenman v.

Kenp, 778 F.2d 1487 (11th Cir. 1985); Heath v. Jones, 941 F.2d 1126,

1134 (11th Cir. 1991). Inflammtory nmedia reporting surrounded Ms.
Cardona's trial. Pervasive publicity about the "Baby Lollipops" case
commenced fromthe discovery of Lazaro Figueroa' s body in Mam Beach,
and never ceased. |In fact, the nedia began calling this case the "Baby
Lol l'i pops" case and this nane never ceased; nany people only recogni zec
the case by the nanme "Baby Lollipops.” Alnost all of the venire
panel i sts had heard about the "Baby Lollipops" case from nmedia
accounts, media accounts which were inflammtory and pervasi ve.
Counsel's failure to seek a change of venue in this case was
unreasonabl e, and relief is warranted.

J. FAI LURE TO OBJECT. 3! Counsel failed to object to the

inflanmmatory, irrelevant, and outrageous statenments made by the
prosecution during the closing argunents. For exanple, the State
ar gued:

Let me tell you sonething, folks, once little baby
Lazaro was born to Ana Cardona, once he was born to her, he
was destined to die. The existence of Aivia Gonzal ez as
the acconplice in this case really was incidental to the
crime. This child would have died at her hands whet her
Adivia Gonzal ez was there or not.

31Thi s claimwas sunmarily denied by the | ower court. Precedent
makes cl ear, however, that the failure to object is a constitutional
error which warrants an evidentiary hearing. Davis v. State, 648 So. 2c
1249 (Fla. 4th DCA 1995); Mordenti v. State, 711 So. 2d 30, 32 (Fla.
1998).
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(R 3361-62). Also:

Who's going to be |laughing at who. |Is the defendant going

to be laughing? It will be the defendant who will be

| aughing if she is convicted of anything |less than first

degree felony nurder. That's going to be where you're

hearing the | aughter from
(R 3362-63). But the nost pervasive and inflammatory thing about the
State's closing argunent was its persistent and intentional reference
to the victimin this case as "little baby Lazaro." The State referrec
to the victimas "little baby Lazaro" no less than 35 tinmes in closing
argument with the intent of conveying the prosecutor's personal hatred
for Ana Cardona and inflamng the jurors. Not once did the defense

obj ect to these references. Counsel's failure to object is puzzling
given the fact that during the trial there was an objection and an ore
tenus nmotion in limne to preclude the State fromreferring to the
victimas "little baby Lazaro" (R 2671). The Court observed that the
I ndi ctment charge referred to the victimas "Lazaro" and that the
def ense notion "is well taken" and ordered the State to "[j]ust cal
hi m Lazaro instead of little Lazaro" (R 2671). Counsel failed to
enforce their own notion in limne, and the State's use of "little baby
Lazaro” no less then 35 times during its closing argunment establishes
its contenpt of court orders and its defiant flaunting of the authority
of the court.

Counsel also failed to object during an incident that occurred

after the jury returned its guilty verdict. The record reflects that
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as the judge was instructing the jurors about the upcom ng penalty
phase, an individual in the courtroom shouted out "They still say
justice exists" (R 3419). The Court then said "W don't need any
gratuitous comments at this point"” and went on speaking with the jurors
(Ld). The record then reflects again that the Court said "Quiet,

ma' am (l1d.), then the Court ordered that the woman be renoved by the
bailiffs and that she could be held in contenpt (R 3420). After the
jury was excused, the woman was brought back into the courtroom when
she told the judge that her nane was Carnmen Traya (R 3420). She then
expl ai ned that she was a person in the comunity who has been wat chi ng
the news on TV and saw that "she was in court” (R 3421). M. Traya
went on that he had a son the sane age as "hers," that she is troubled
and "cannot understand why there are such evil people" (R 3421). The
Court then chastised the woman and told her to | eave and never cone
back (R 3421-22).

During the outburst when the jurors will still present, defense
counsel did not object, and never sought any inquiry fromthe jury as
to how the outburst may have affected the jury. Defense counsel never
noved for a mstrial, nor nmoved for a new jury to be enpaneled for the
penal ty phase. A jury's consideration of a pending case should not be
subj ected to nor influenced by any outside influences. Here, the jury
was subjected to inproper and inflammatory comrents from a nenber of

the public, only adding to the already overwhel m ng prejudice that had
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accrued to Ms. Cardona during the course of her trial. Counsel's
failure to object was unreasonably deficient performnce.

ARGUMENT 11 --NO ADVERSARI AL TESTI NG AT THE PENALTY PHASE
A | NTRODUCTI ON. Ms. Cardona's sentencing jury returned a death
recommendation by the narrow margin 8 to 4. The trial court found only
one aggravator--hei nous, atrocious or cruel [HAC] (R 809). The court
al so found that Ms. Cardona was under the influence of extrenme nental
or enotional disturbance at the tine of the offense, but did not
attribute this finding to any noted nental illness or disorder, but
rather to a decline in Ms. Cardona's lifestyle and use of cocai ne (R
803-04). The court also found that Ms. Cardona's capacity to
appreciate the crimnality of her conduct to the requirenents of the
| aw was substantially inpaired; however, the court gave this finding
little weight (R 805-06). The court specifically found that nost of
the experts who testified "agreed that her 1Q is borderline average"
and that "the defendant is suffering fromno nmajor nental illnesses”
(R 806). The court specifically did not find that Ms. Cardona was
acting under extrene duress or under the dom nation of Oivia Gonzal ez,
relying on the testinony of defense psychol ogist Dorita Marina
regarding Ms. Cardona's self report statenments to her about her
substantial income fromprostitution in making this finding (R 804-
05). The trial court disregarded the balance of Dr. Marina' s testinony

about Ms. Cardona's nmental status. The trial court's order al so
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briefly described the non-statutory mtigation that was presented
including Ms. Cardona's famly history as a Mariel boatlift Cuban
exile, and also described a sealed Florida Departnment of Human
Resources (H.R S.) report on the potential negative inpact of M.
Cardona's execution on her surviving children that the court "carefully
scrutinized and consi dered” (R 806-07). The order sentenci ng Ms.
Cardona to death zeroed in on her drug use as the only credible
mtigation and found that mtigation to carry little weight (R 809).
In short, the order reflects the fact that while some statutory
and nonstatutory mtigation was considered and found, it was given
little if any weight; noreover, the finding of HAC is clearly prem sed
on the lower court's belief that Ms. Cardona, not Gonzal ez, nurdered
Lazaro, or at |east was nore responsible. See R 800 ("Wile admttincg
her conplicity in the crinme, [Gonzal ez] denied that she struck any
fatal blows and that the serious injuries were inflicted by the
def endant”) 802 ("There was no reasonabl e doubt that [Ms. Cardona] was
the primary participant in the crinme"). As the record now establishes,
death was i nposed on Ms. Cardona without the trial court hearing about
her mental retardation, organic brain damage, and the reality of Oivie
Gonzal ez and her relationship not only to Ms. Cardona, but to the

mur der of Lazaro Figueroa and her (at |east) equal culpability in the
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murder.3® In light of the record as it now stands in this case, it is
clear that Ms. Cardona is entitled to a new sentencing proceedi ng.

B. OLIVIA GONZALEZ' S | NVOLVEMENT. In Argunent |, Ms. Cardona set

forth the violations of Brady and G glio which occurred with respect tc
Gonzal ez, as well as the extensive avail able evidence that was not usec
to i npeach her or Dr. Merry Haber. Moreover, George and Brian Slattery
had obtai ned confessions from Gonzalez to the nurder of Lazaro
Fi gueroa; no evidence as to these confessions was introduced. M.
Cardona w Il not repeat herein all of these argunents; they are
expressly incorporated herein by specific reference. Several nmatters
of particular inmportance to the penalty phase, however, warrant sone
di scussi on.

The key feature of the state's penalty phase presentation--
particularly the closing argunent--concerned the relative participatior
in the crime between Ana Cardona and O ivia Gonzalez. The State arguec

t hat Gonzal ez "was not the main abuser in this case" (R 3760), that

2In its order denying relief, the lower court wote that the
evi dence was "overwhelmng in that [Ms. Cardona] and her co-defendant,
Aivia Gonzal ez Mendoza, were the only two people in the world who had
custody, control, and dom nion over the dead child and each or both
were the only persons in the world who could have inflicted such damage
upon a small child over so long a period of tinme as 18 nonths, which
constituted one-half of this child s life" (PCR 934). This finding is
essentially a finding of equal culpability, and should be contrasted tc
this Court's finding on direct appeal that "the record in this case
supports the trial court's finding that Cardona was the nore cul pable
of the two defendants.” Cardona v. State, 641 So. 2d 361, 365 (Fla.
1994) .
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her "participation was not as much as this defendant's in this case"
(R 3761), and that absent Gonzal ez's testinony, there would be "very
| arge holes" in the State's case as to the abuse inflicted in the | ast
two nmonths of the child's life (R 3761-62). The central question of
Gonzal ez's participation in this case affects several penalty phase
i ssues: relative culpability/disparate treatnent, and the applicability
and/ or the weight of HAC. 3 Evidence was available to denonstrate that
Gonzal ez was in fact what Ms. Cardona had contended--a liar who only
offered to help the State fill in the "very large holes"” in the State's
case to escape the electric chair. This evidence included polygraph
interviews of Gonzalez by the Slatterys, the undisclosed interviews of
by the state attorney's office, the proffer letter from Gonzalez's
attorney, and several police reports docunenting prior violent acts by
Oivia directed at her relatives and girlfriends. Some of this
i nformati on was suppressed by the State; some was known by counsel but
never presented.

As noted, in sentencing Ms. Cardona, the trial found that

Gonzal ez denied striking the fatal blows to Lazaro, 3 and that Ms.

33HAC cannot be applied vicariously if a codefendant is the actual
killer. See, e.g. Omelus v. State, 584 So. 2d 563 (Fla. 1991); Archer
v. State, 613 So. 2d 446 (Fla. 1993).

34Presumably the State will argue that it is irrelevant who struck
the "fatal blow' because the cause of death was | engthy aggravated
child abuse. This is why the withheld report of Detective Schiaffo is
significant (Defense Exhibit Q, for it denonstrates that Dr. Hyma
changed his cause of death from blunt force head traum to the theory
advanced at trial, which was |ong-termchild abuse.
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Cardona inflicted the "serious injuries"” and was the "prinmary
participant” (R 800-02). As conceded by the State, the npost "serious"”
injuries were inflicted during the period when the couple was living ir
the Piloto apartnent, Septenber and October of 1990. See R 3381
(prior to September of 1990 "the abuse is not as bad as what we see in
t he nedi cal exam ner's photographs”). The only evidence that Ms.
Cardona inflicted the nost serious abuse in the |ast days and weeks of
the child' s life came from Gonzal ez and only Gonzal ez. Unbeknownst to
the jury or the defense, Gonzalez had told state investigators that
during that period at the Pilotos, she "hardly saw' Lazaro because he
was "always" in the closet.

At trial, Gonzal ez blamed Ms. Cardona for all of the serious
injuries which occurred in that tinme period. She provided graphic
testi nony about an incident occurring on October 31, 1990, when M.
Cardona "got pissed off and she hit himwith a bat over the head"
because Lazaro was slow in taking off his Panpers (lLd. at 2897-99).
After denmpnstrating the notion used by Ms. Cardona in sw nging the bat,
Gonzal ez described in specific detail that "[a] hole was opened up in
his head. Hi s head was cracked" (lLd. at 2899). The wound "started
bl eedi ng and bl eedi ng and bl eeding, and then | put mercury on it and |
applied a plastic band” (lLd. at 2900). She also testified that Lazaro
cried at the beginning but "he shut up because she grabbed him by the

neck so he would shut up" (ld). Then Ms. Cardona put him back in the
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closet (ld.). However, in her undisclosed statenent to state

i nvestigators, Gonzal ez reported that nothing happened on Hall oween

ni ght. Thus, Gonzalez's story at trial that Ms. Cardona inflicted a
very serious injury on the night before the child s death could have
been conpl etely inpeached. To be clear, M. Cardona is not arguing

t hat abuse did not occur; rather her argunment is that the npst serious
abuse and the fatal events were occasioned by Gonzal ez. That Gonzal ez
woul d fail to mention this incident to the State yet in detail describe
it to the jury certainly raises the specter that she, not M. Cardona,
inflicted these blows, or that she had been coached by soneone to say
So.

Mor eover, Gonzalez's trial version of the events of Novenber 1,
1990, conpletely contradicted both her version in the undiscl osed
reports and the proffer. At trial, Gonzalez testified that she cane
home to find Lazaro in the closet and he was screani ng because M.
Cardona was com ng behind her (R 2902). Gonzalez took a bat and
“confronted hinl' but Ms. Cardona "grabbed"” it from her and "stayed wttl
it" (Ld.). Gonzalez then went to bathe, and when she cane out of the
bat hroom Ms. Cardona told her "I believe | killed him' (Ld.). The
obvious inmplication in this version is that Ms. Cardona killed Lazaro
whi |l e Gonzal ez was bathing. Yet in her September 19, 1991, interview
with state investigators, she provided another version, this tinme

reporting that she arrived honme to find Ms. Cardona "scream ng He fell
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off the bed.'" Gonzalez went to the closet and saw the child on the
floor, notionless and badly beaten; when Gonzal ez asked Ms. Cardona
what had happened, Ms. Cardona said "I killed him we have to throw hir
away." So in this version, Ms. Cardona killed Lazaro before Ms.
Gonzal ez arrived at home, instead of during her bath, and Ms. Cardona
did not "grab" a bat from Gonzal ez and "stay with it" as she said at
trial. And in yet a third version, contained in the proffer to the
State, Gonzalez reports that she arrived honme to find Ms. Cardona "in ¢
crazed state of hysteria and perhaps under the influence of drugs.”
Gonzal ez saw Lazaro in the closet and he was still, rigid, and she

t hought he was dead; Ms. Cardona did not know if the child was dead,
and suggesting they bring himto a weal thy nei ghborhood "where sonmeone
coul d perhaps revive himand take care of him" This version, which is
the earliest in chronol ogy of her nunerous versions, is the nost
mtigating in the sense that there is no direct attribution of a fatal

bl ow by Ms. Cardona,® and that it was Ms. Cardona who suggested taking

In fact, this original version is entirely consistent with her
confession to Brian Slattery. During her second pol ygraph, Gonzal ez
admtted that on October 28, 1990, she hit Lazaro with a bat, that in
t he ensui ng days she did not see Lazaro nove fromthe floor of the
cl oset, and that Lazaro "could have died after she hit himw th the bat
on Sunday, October 28th" (Depo of B. Slattery at 22-24). It was at
this point in her interviewwth Slattery that Bruce Fleisher's
i nvestigator interrupted and said "no, Oivia, you told ne you didn't
do it this date" and Gonzal ez becane "confused or upset” (Ld. at 25).
Slattery sat down with all of them and went through the dates again,
and Gonzal ez said she was "confortable" with her answers; but the
i nvestigator again interrupted and the interview was term nated.
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the child to soneone who could help him Not surprisingly, and why al
of this information is vital in this case, is that this nmost mtigatincg
version significantly changed over tine as Gonzalez nmet with state
i nvestigators, secured her deal to avoid the death penalty, and net
with prosecutors for several hours before her trial testinmony. This
too establishes the inportance of the State's failure to correct
Gonzal ez's fal se testinmony that she had never talked with the
prosecut ors about her case; the jury never knew that in Gonzalez's
various versions of events she had increasingly shifted the
responsibility for killing to Lazaro to Ms. Cardona and away from
herself. This is a classic G glio violation

In addition to the Brady violations, Ms. Cardona also alleged in
Argunent | that counsel failed to effectively inpeach Dr. Merry Haber
and failed to call the Slatterys. These clains apply equally to the
penalty phase. The State urged the jury at the penalty phase to
"remenber"” what Dr. Haber had told them about Gonzal ez: "Dr. Haber
told you that the person who was being controlled was, in fact, Oivia
Gonzal ez. Not the defendant"” (R 3750). O course, Dr. Haber was
never cross-exam ned about Gonzal ez's violent and abusive acts toward
her previous |over, which occurred | ong before she nmet Ana Cardona.
Dr. Haber was never cross-exam ned about Gonzal ez beati ng her nother
with her fists on a Hialeah street. Moreover, the defense never callec

the Slatterys to testify to Gonzalez's confessions. All of these
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i ssues discussed in Argunent | apply to the penalty phase and establi sk
that no adversarial testing occurred.

C. | MPROPER USE OF MENTAL HEALTH EXPERTS. This Court on numerous
occasi ons has held that defense counsel is not ineffective for failing

to present evidence that is inconsistent. See, e.g. Cherry v. State,

25 Fla. L. Weekly S719 (Fla. 2000); Rivera v. State, 717 So. 2d 477

(Fla. 1998); Reneta v. Dugger, 622 So. 2d 452 (Fla. 1993). In M.

Cardona's case, the Court is faced with the question of whether the

Si xth Anendnent is satisfied when counsel affirmatively presents

i nconsi stent theories, thereby depriving the defendant of a coherent
def ense which can withstand attack fromthe State. M. Cardona submts
t hat counsel's presentation of nental health experts who contradicted

each other on the stand violated the Sixth Anendnent. Strickland v.

Washi ngton, 466 U.S. 668 (1984); Ake v. Oklahomm, 470 U.S. 68 (1985).

During the penalty phase, the State presented four w tnesses: the
medi cal exam ner (R 3523-35); psychiatrist Dr. Anastacio Castiello (R
3567-91); Dr. Lazaro Garcia, a psychologist (R 3705-45); and Dr. Gary
Schwartz, another psychol ogist (R 3746-51). O these witnesses, Dr.
Garcia was called by the State at the evidentiary hearing (Pages 612-
669, Transcript of Afternoon Session of Evidentiary Hearing, My 18,

2000).3% The defense called only two witnesses at the penalty phase:

%6This portion of the evidentiary hearing was m sl abel ed April 18,
2000, and the clerk failed to include it in the record for purposes of
this appeal. A notion to supplenent the record with it will being
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psychol ogi st Dr. Alex Azan (R 3537-61), and psychol ogist Dr. Dorita
Marina (R 3619-3703). At the evidentiary hearing, Ms. Cardona called
Dr. David Nat hanson, a psychol ogi st specializing in neuropsychol ogy whc
had been retained by trial counsel and had eval uated Ms. Cardona
several times, and Dr. Ricardo Weinstein, a neuropsychol ogi st retained
by Ms. Cardona's collateral counsel

The penalty phase experts presented by the defense provided
totally inconsistent conclusions about Ms. Cardona's nmental illness.
The first witness called at the penalty phase was Dr. Azan.3® Azan
testified that he adm ni stered a Spani sh MVPI 3 exam nation to Ms.
Cardona, but he had to read it to her because of her poor reading
ability. His response to the question as to whether this nethod of
adm nistration affected the validity of the results was "[i]t has been
done before” (R 3546). M. Cardona sonetinmes had trouble
understanding (R 3547). Further, he testified that the elevated "F"
scale results he got on the MWI he adm nistered to Ms. Cardona would

normally invalidate the test (R 3552-53). Dr. Azan testified that

filed.

3’Azan was deposed prior to Ms. Cardona's trial, at which tinme he
testified that Dr. Nathanson, not M. Kassier, contacted himregarding
Ms. Cardona. Nathanson suggested that he give Ms. Cardona the
M nnesota Mul ti phasic Personality Inventory (MWI), and that he, Azan,
had never done any forensic work as a private practitioner until
Nat hanson asked himto see Ms. Cardona. He also stated in his
deposition that he did not interview Ms. Cardona, but only adm nisterec
t he Spani sh version of the MWI (PCR. Supp. 817-18).

8The MWPI is the M nnesota Miltiphasic Personality Inventory, a
projective test used to evaluate personality traits.
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based on his exam nation and interaction with Ms. Cardona, he "did not
think that she was schi zophrenic" (R 3559). The State's cross-exam of
Dr. Azan was brief, consisting of a few questions about the MWI, and
then getting Azan to reiterate that Ms. Cardona gave no indications of
suffering from schizophrenia (R 3561).

The next witness, Dr. Marina, testified that she was unable to
conplete the MMWPI with Ms. Cardona because her reading |l evel in Spanist
was "inferior" and there was not enough tinme for her to read all the
guestions to Ms. Cardona (R 3628). She gave Ms. Cardona a Wechsl er
Adult Intelligence Test-Revised (WAIS-R) and staed that although the
verbal score, 67, was in the retarded range, she believed that Ms.
Cardona was of borderline intelligence rather than nentally retarded
(R 3623, 3636-37). Finally, Dr. Marina testified that based on her
adm ni stration of the Rorschach test she believed that Ms Cardona was
suffering fromthe major nental illness of schizophrenia (R 3640-52).
Based on her opinion that Ms. Cardona suffered from schi zophrenia, Dr.
Mari na opined that Ms. Cardona's capacity to appreciate the crimnality
of her conduct was substantially inpaired, that her ability to conform
her conduct to the requirenments of the | aw was substantially inpaired,
that the acts that she was found guilty of occurred at a tine when she
was in a state of extrene duress, and that she was under the influence
of extreme nental or enotional disturbance (R 3652-53).

On cross-exanm nation, Dr. Marina adm tted she had never tal ked to
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Dr. Azan and was thus unaware of his finding that Ms. Cardona was not
schi zophrenic (R 3670). Based on the definition of schizophrenia set
forth in the Diagnostic and Statistical Manual for Mental Disorders,
the State inpeached her diagnosis of Ms. Cardona as schizophrenic (R
3675-78). She al so acknow edged that she had not reviewed a wealth of
i nformati on about the case, information that was readily avail abl e,
such as Ms. Cardona's statenments to the police, witness depositions
about the relationship between Ms. Cardona and O ivia Gonzal ez- Mendoza,
jail records of Ms. Cardona, or any independent docunentation about Ms.
Cardona (R 3692-95). She believed Ms. Cardona had been under the

i nfluence of cocaine "nost of the time", 24 hours a day, 7 days a week
for the 18 nonths prior to her son's death, but conceded that "it woulc
be very difficult to prove" (R 3682). Finally the State extensively
questioned her findings of statutory mtigation (R 3695-96).

Needl ess to say, in light of Azan's testinony that Ms. Cardona
was not schizophrenic and Dr. Marina's testinony that she was, the
defense's totally inconsistent presentation was the highlight of the
State's closing argunent. The defense's inconsistent presentation
all owed the State to argue that Dr. Marina was "the only person” who
testified to statutory mtigation and was not credible:

You were able to observe the way she testified and what she
based her opinions on.

You observed the cross-exam nation of Dr. Dorita Mari na when
her entire theory crunbl ed before you
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She was saying to you that this defendant was schi zophrenic.

Vel 1, none of the doctors who cane in here, and there were

four other doctors who came in here, observed any kind of

schi zophrenia in the defendant.

Even the defendant's own doctor, Dr. Azan, cane in here and

told you he did not observe any schi zophreni c behavior from

t hat def endant.

(R 3757-58). See also R 3759 ("[Dr. Marina] crunbled before you on
cross-exam nation. Finding the defendant schizophrenic when no one

el se who cane in here has ever found her schizophrenic"). The court
eventual |y disregarded Marina's opinions as to the applicability of
statutory mtigating factors (R 806) ("The Court is convinced that the
def endant is suffering fromno major nmental illnesses").

Had defense counsel only had Marina and Azan in his arsenal of
potential experts, his decision to call themcould be, to sone extent,
nor e under standabl e. \What nmakes this case different is that counsel
had at his disposal an experienced nmental health expert who would have
provided a wealth of significant statutory and nonstatutory mtigation
to the jury without the baggage of inconsistencies that plagued Azan
and Marina which were fatal to the credibility of the penalty phase
case.

Dr. David Nat hanson, who had been appointed to assist the
def ense, testified at the evidentiary hearing that he received his

Ph.D. in 1973, and thereafter focused on cognitive function and brain

injury (PCR 1195). He had a "significant” anount of training in
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neur opsychol ogy both as a doctoral student and in continuing education
during his career (ld.at 1196). At the tinme of Ms. Cardona's trial,
Nat hanson was doi ng forensic eval uations for Dade, Broward, and Monroe
counties, was a full tenured professor in the Florida state university
system and doing a dol phin therapy programutilizing dol phins to work
wi th disabled children (1d. at 1204). Overall in his career as a
forensic exam ner he conducted between 50 and 100 eval uations (ld. at
1206) . Nat hanson had been asked by Kassier to evaluate Ms. Cardona
to determne if there was "any information that m ght be useful in
presenting a defense for her, including her cognitive conpetence” (Ld.
at 1208-09). To that end, he adm nistered a nunber of

neur opsychol ogi cal screening tests and, based on those tests and his
initial consultation with Ms. Cardona, he recommended further

exam nati on, both neuropsychologically and in personality assessnent”
(Ld. at 1211).%° M. Cardona's cognitive skills were "very poor" and
she "appeared to be functioning in the noderate to m|d range of nental
retardation with an estimated 1Qto 55 to 70" (l1d.). Nathanson
comruni cated his concl usions and concerns to Kassier (lLd. at 1212).

During his second eval uation of Ms. Cardona, Nathanson nade

¥Specifically, Dr. Nathanson's report indicated that M. Cardona
"needs further exam nation both neuropsychologically and in personality
assessnment,” was "clearly functioning cognitively in the nentally
retarded range,"” had "an infantile, passive, and poorly devel oped
personality,” and was "likely to be easily |led and mani pul at ed"
(Def ense Exhibit Z).
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additional findings with respect to her cognitive skills, nanely that
"there was significant cognitive inpairnment, probably due to some sort
of brain damage" (ld. at 1214). He then wote a report and provided it
to Kassier (ld.; Defense Exhibit X)

Nat hanson was asked by Kassier to conduct another interview with
Ms. Cardona (ld. at 1215). During this exam nation, Nathanson
adm ni stered a spani sh version of the WAIS intelligence test, which
reveal ed "extrenme scattering in the scaled scores"” (ld. at 1217). The
extreme scatter confirmed his earlier inpression that Ms. Cardona's
intellectual functioning was very poor "as a result of factors other
than | ack of education" (ld. at 1218). He also adm nistered portions
of the Luria Nebraska Neuropsychol ogical battery, the results of which
were "consistent with the distorted function” on the previous brain
damage testing (ld. at 1219). However, the recomendati on he had nmade
to Kassier for a full neuropsychol ogical battery was never followed up
on (ld. at 1233-34). At no tine in his evaluation did he think that
Ms. Cardona suffered from schi zophrenia, and was not aware at the tinme
of his evaluations that another expert had cone to that concl usion,
al t hough he has since become aware of it (lLd. at 1234).

Nat hanson testified below that he would have been able to testify
at the time of trial that there were "clear indications to nme that
there was organi c brain damage" but that he would have been "nuch nore

confortable if a conplete neuropsych batter could have been given to
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her" (lLd. at 1235). 1In terns of nmental retardation, Nathanson would
have been "perfectly confortable"” testifying at the penalty phase that
Ms. Cardona "falls at worse in the noderate range of retardation and at
best in the mld range"” (ld.). He explained that his conclusion was
not based solely on the I Q scores, but "on the entire context of
everything that I did with Ana" (ld. at 1236). For exanple, in terns
of her adaptive skills, Nathanson was aware that Ms. Cardona was a
prostitute, but that based on his review of the records and his
interview, she was not someone who was running a prostitute ring but
rather "being prostituted” (lLd. at 1238). He explained that she was
"easily convinced, easily persuaded in any relationship” and "would be
t he passive person” (lLd.). Along those lines, Nathanson al so opined
that in terms of her relationship with Oivia Gonzal ez, Ms. Cardona was
"quite a dependent personality, was fearful of Ms. Gonzalez," and "had
been beaten by Oivia Gonzalez and that she was frightened of her and
really quite dependent in every way; enmotionally, financially" (lLd. at
1231). Her dependency on Gonzal ez for transportation (M. Cardona
could not drive), and for drugs, money (Ms. Cardona was unenpl oyed),
and sex supported his findings of passivity and adaptive problens
related to her nental retardation (ld. at 1306).

Had he been asked at the tine of the penalty phase, Dr. Nat hanson
woul d al so have opined that Ms. Cardona was operating under a severe

ment al and enoti onal disturbance at the time of the death of her son
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(id. at 1241), and that her ability to appreciate the crimnality of
her conduct or to conform her conduct to the | aw was substantially
inpaired (l1d. at 1242). Dr. Nathanson testified his findings in 1992
were consistent with the Florida Departnment of Corrections di agnoses of
Ms. Cardona, major nmental illness on Axis | DSM of recurring mjor
depressi on, and dependent personality disorder, both nmenorialized in a
docurment he identified on the stand dated Septenber 16, 1999 and
i ntroduced by the State at the evidentiary hearing (lLd. at 1333-34).
Ms. Cardona al so presented at the evidentiary hearing a Spani sh-
speaki ng neuropsychol ogi st licensed in California, Dr. Ricardo
Wei nstein, to undertake a conpl ete neuropsychol ogi cal eval uation of Ms.
Cardona. Weinstein explained his educational background, including his
doctoral degree, a nmaster's degree, and post-doctoral training in
neuropsychol ogy (lLd. at 1354). He has previously been qualified in
both state and federal courts over 100 times as an expert in psychol ogy
(Ld. at 1357). Weinstein testified that he was doing
neur opsychol ogical testing in 1992 at the tine of Ms. Cardona's trial
and woul d have been qualified to do such testing (ld. at 1370).
Weinstein testified that he spent approximately 15 hours with Ms.
Cardona, testing and conversing in Spanish (l1d. at 1377). He also
revi ewed nunerous background materials (lLd. at 1376; Defense Exhibit
LL). Most of that tinme was spent in admnistering tests that he

descri bed as "a full neuropsychol ogi cal eval uation, eval uating
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cognition, intelligence, evaluating nenory, evaluating attention,

eval uating nmotor skills, sensory skills, executive function" (lLd. at
1378). In his opinion Ms. Cardona was giving her best effort and was
not malingering (Ld. at 1379).

Based on his testing and eval uati on, Wi nstein concluded that ©Ms.
Cardona does suffer fromnental retardation (ld. at 1382), and noted
that there was a |l ot of consistency between his scores and those
obt ai ned by the other experts who had eval uated her (ld. at 1385). He
found her 1Q score to be 52 (1d. at 1384). Functionally, Dr. Winstein
opi ned that Ms. Cardona falls in the mld retardation |evel (Ld. at
1385); intellectually, she functions as an 8 year old (Ld. at 1386).
Dr. Weinstein further testified that he concluded fromthe results of
his evaluation that Ms. Cardona suffers from organic brain dysfunction
or brain damage (ld. at 1387-94).

Wei nstein al so expl ained that, based on his evaluation and her
hi story, Ms. Cardona did not suddenly transform herself from being a
dependent personality to being the "abuser"” of Oivia Gonzalez (ld. at
1394). Ms. Cardona was not in a position or have the skills to be able
to I eave the relationship; her history denonstrated that "she has
al ways been terrified of being on her own, always dependent on sonebody
el se; she has the know edge and awareness that she can't do it on her
own" (ld. at 1399). Weinstein had the opportunity to speak with

El i zabet h Pastor, who knew Ms. Cardona from Cuba (ld. at 1405). Pastor
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expl ai ned that many peopl e took advantage of Ms. Cardona, including
Pastor herself, in that "they use her and have used her in order to
procure for thensel ves, noney and drugs, by prostituting her" (ld. at
1405). Pastor's account was consistent with Ms. Cardona's history and
his own findings (lLd.) It was also consistent with one of the "nopst
rel evant” factors, that being Ms. Cardona's drug addiction: "she was
dependi ng on sonmeone el se to provide her the drugs. . . She was using
her body to get the drugs"” (lLd. at 1400). Ms. Cardona's drug usage
"woul d cause serious danmage to the brain" and "would cause a person not
to be able to actually be functioning in reality" (LdL)ke Dr.

Nat hanson, Weinstein saw no indication that Ms. Cardona was

schi zophrenic, other than Dr. Marina's report, and he faulted the
report for basing a diagnosis of schizophrenia solely on a Rorschach
test (ld. at 1401-03). The Rorschach | acked the reliability and
validity for forensic purposes, particularly when it is used as the
sol e diagnostic tool (ld. at 1403).

Weinstein also testified that Ms. Cardona did not have an
antisocial personality disorder (ld. at 1404). Oher than the experts
who eval uated Ms. Cardona for the State at the penalty phase, he has
seen no other nedical or psychol ogical report diagnosing Ms. Cardona as
an antisocial personality. 1In fact, Winstein noted that even the

Department of Corrections had never diagnosed her with that disorder
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(Ld. at 1404).4

Based on the evidence adduced below, it is clear that counsel
perforned deficiently and that Ms. Cardona was substantially
prejudi ced. Attorney Kassier, who was primarily responsi ble for the
preparation of the penalty phase (lLd. at 1107), testified that
his strategy at the penalty phase was to establish both statutory and
nonstatutory mtigation (ld. at 1141). He also hoped to establish that
Ms. Cardona suffered froma mpjor nental illness (Ld. at 1144). He
recalled that Dr. Marina' s diagnosis was that Ms. Cardona was
schi zophrenic, and that her report also indicated that Ms. Cardona had
i ndicia of organic brain damage (l1d. at 1144).4

Kassier also recalled that he wanted to call Dr. Azan "basically
to corroborate Dr. Marina's finding" (Ld. at 1145). However, Azan was
"a m xed bag" in that he was not conpletely positive of the accuracy of
his test results (lLd.). Kassier could not recall "offhand” if Azan
agreed with Dr. Marina about the diagnosis of schizophrenia (1d.).

Kassi er expl ai ned that Nat hanson was originally retained by Ron

“The Departnment of Corrections diagnosed Ms. Cardona as suffering
froma major, Axis |, nmental illness: recurring major depression (PCR
1332-34) (Defendant's Exhibit 2F). Evidence was al so presented at the
evidentiary hearing that only nonths after Ms. Cardona was sentenced tc
deat h, the Departnment of Corrections classified her as "noderately
i npai red, adaptive functions require continuing outpatient care by
psychi atry and psychol ogy staff"” (Ld. at 1419, 1450-51) (Defense
Exhi bit 2G).

4Dr. Marina's report was introduced bel ow as Defense Exhibit W
(PCR. 1143).
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Gai nor (guilt phase counsel) (lLd. at 1146). Nathanson's concl usi ons
were "nmuch stronger on the evidence of her being nentally
retarded...rather than reaching a conclusion that she was
schi zophrenic" (lLd.). Kassier acknow edged, after | ooking at
Nat hanson's reports, that he also found that Ms. Cardona suffered from
brain damage (1d. at 1148), and that she was "dependent in many
respects on Aivia Gonzal ez" (ld. at 1149). This information about the
relationship with Gonzal ez was consistent with the defense theory in
the case (1d.).

On cross-exanm nation, Kassier explained that one of the reasons
he chose Dr. Marina to testify was that she was a Cuban femal e and was
nore experienced in testifying in court than Dr. Nathanson (Ld. at
1166). Kassier was also aware that the State had a nunber of experts
who were prepared to counter any evidence of nental retardation (Ld. at
1168-69). The prosecutor then asked the followi ng series of questions
establishing that the last thing a defense attorney in a capital case
woul d want to do woul d be present inconsistent diagnoses:

Q Now, it woul d have been unwi se for you to put on
Dr. Marina and Dr. Nat hanson together? Wuldn't that be
fair to say?

A I"msorry. | didn't hear you. Did you say w se
or unw se”?

Q Unwi se. Tactically speaking.
A | believe it would have been, yes.
Q That was because they had really an
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i nconsi stent diagnosis of Ana Cardona? Correct?

A Yes.

Q When you put on an inconsistent diagnosis that
| eads to a jury perhaps |losing--you losing credibility

before a jury? Wuldn't that be fair to say?

A Yes.

Q And that is not a good tactical thing to do in a death
phase for a first degree nurder case? Wuldn't you agree?

A Not in any case, but especially not in a case of
t hi s magni t ude.

(ILd. at 1170) (enphasis added).
Ms. Cardona agrees whol eheartedly with the prosecutor's point,
whi ch establishes the deficient performance in this case. Counsel did

put on 2 experts who flatly contradicted each other, one saying Ms.
Cardona was schi zophrenic, the other saying she was not. In the
prosecutor's own words, counsel's decision to call Marina and Azan was
"unwi se, tactically speaking.” M. Cardona is not nor has she ever
claimed that counsel should have presented Dr. Nathanson in addition tc
Mari na and Azan; that would only have added nore | ayers of

i nconsi stencies. Rather, her contention is that, faced with the choi ce
of experts, counsel made an unreasonabl e decision to present experts
who contradi cted each other rather than Dr. Nathanson, whose

concl usi ons were not inconsistent and were fully supported by testing
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and a conpl ete evaluation.* The choice of Marina and Azan over
Nat hanson constituted prejudicially deficient performance.

The | ower court found that "defense counsel chose the doctors to
testify which were in line with their strategy of show ng that the
def endant was schi zophrenic and not either antisocial or nentally
retarded” (Supp. PCR at 934). This finding |acks record support,
denmonstrates that the court did not understand the issue, and is due nc

def erence. Stephens v. State, 748 So. 2d 1028 (Fla. 1999). Counsel's

strategy was not to show that Ms. Cardona was "schi zophrenic," or that
she was "not nmentally retarded"” but rather that she suffered froma
maj or nental illness which warranted a finding of statutory and
nonstatutory mtigation. Counsel acknow edged that Nat hanson's
concl usi ons were "nuch stronger on the evidence of her being nentally
retarded...rather than reaching a conclusion that she was

schi zophrenic" (PCR 1145). Counsel did not "decide" not to use Dr.
Nat hanson because he found nental retardation; rather, he did not use
hi m because he did not find Ms. Cardona to be schizophrenic. O
course, Dr. Azan, who was presented before Dr. Marina, also testified
that Ms. Cardona was not schi zophrenic. Thus, because of the failure

to call Nathanson as opposed to the Azan/ Marina conbi nati on, counsel

42Counsel did, however, fail to follow up on Nathanson's
recommendati on that further neuropsychol ogical testing be conducted.
Dr. Weinstein conducted such testing and provi ded corroboration for
Nat hanson's initial opinion, based on screening tests, that M. Cardone
suffered from brain damge.

97



arnmed the State not only with the ability to attack the defense as
i nconsi stent, but also the ability to present its own evidence that M.
Cardona was not nmentally retarded with no defense expert to refute that
claim

The court's order conpletely ignores the fact that Marina and
Azan provided totally inconsistent conclusions anong thensel ves.
Counsel's purported strategic reason for not calling Dr. Nathanson
--that his diagnosis was inconsistent with Marina's--is underm ned by
the fact that he called Azan, whose opinion, just |like Dr. Nathanson's,
specifically contradicted Marina' s opinion that Ms. Cardona was
schi zophrenic. The trial court conducted no i ndependent review of this
record, but rather sinply believed that if counsel testified to sone

strategy, the inquiry was at an end.

40n numerous occasions, the | ower court exhibited a | ack of
under st andi ng of collateral proceedings. For exanple, despite grantincg
an evidentiary hearing on the penalty phase issue, when counsel began
presenting the testinony of Dr. Nathanson, the court asked counsel why
he was presenting him because "[i]t seens that M. Kassier said why he
did not testify" (PCR 1197). Counsel argued that he needed to prove
what Nat hanson woul d have said if he had testified, to which the court

responded "Well, | guess you could bring in a | ot of doctors who could
say what coul d have been, can't we? | don't really understand the
rel evance of this testinony” (ld. at 1198). It was only when the

State Attorney junped in told the judge that he needed to listen to

Nat hanson's testinony and that the State had no objection did the court
permt counsel to proceed (ld. at 1199). At the closing argunents, the
court indicated that it needed fromthe State only the transcript of
Dr. Marina's penalty phase testinony to review, as "it's just Doctor
Marina who really creates an issue with the nedical testinony | heard"
(Ld. at 1547). 1In light of the court's coments and the order itself,
rendered 5 days after the hearing was concluded, it is apparent that nc
meani ngful attenpt to evaluate the fact-|laden issues in this case was
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At the hearing, Kassier also testified that he felt that Dr.

Nat hanson had "significantly |less forensic experience"” than Dr. Marina
(PCR. 1184). |If this was the reason for his failure to call Nathanson,
it does not explain why he would call Dr. Azan, whose very first
private forensic exam nation was of Ana Cardona, and whose testinmony
directly conflicted with the other testifying defense expert. Dr.

Nat hanson testified below that at the time of Ms. Cardona's trial, he
was a clinical psychol ogist with extensive training in neuropsychol ogy,
had conduct ed between 50 and 100 forensic evaluations in Dade, Broward,
and Monroe counties, and had been qualified in court to testify as an
expert. There is no rational explanation that can survive
constitutional scrutiny for counsel's decision.

The trial court's order also found that "As far as defense's
claimthat the defendant is nmentally retarded today, all the evidence
submtted to the Court flies in the face of such contention in that she
has witten lengthy letters in Spanish, that she knows her medi cation
and has witten to her doctors about her nedication, and that she knows
t he names of the medication and the strengths of the medication. The
assi stant warden indicates that she comrunicates in English and that
there is no indication of any nmental retardation"” (PCR Supp. 935)
(emphasi s added). This finding is not only not supported by conpetent

and substantial evidence, but it ignores the fact that whether M.

made by the court.
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Cardona is nentally retarded today is not the issue as to Ms. Cardona's
penalty phase claim None of the "evidence" referred to by the court
was available at the tinme of the penalty phase.

In light of the one aggravator, the substantial information
wi thheld by the State, the |ack of a credible consistent mtigation
case at the penalty phase, and the jury's narrow 8-4 recomendati on,

Ms. Cardona has established prejudice.
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D. FAI LURE TO PRESENT ABBOTT AVENUE DEFENSE AS M TI GATI ON. Counsel

failed to adduce evidence at the penalty phase regarding the confessior
of Goria Pi. As detailed in Argunent |, there was substanti al

evi dence that Pi substantially contributed to the death of Lazaro

Fi guer oa.

At the evidentiary hearing, Gainor testified that although he may
have di scussed presenting the Abbott Avenue evidence at the penalty
phase with Kassier, he believed their failure to present the evidence
at the guilt phase foreclosed the "tactic" of presenting the
information to the jury at the penalty phase (PCR 1053). On the
ot her hand, Kassier testified that he did not recall any discussion
with Gai nor about use of the Abbott Avenue information at the penalty
phase (ld. at 1110). Kassier's testinony was that the Abbott Avenue
i nformation was al ready available at the time he got involved in M.
Cardona's case, and he did not recall personally doing any further
di scovery on the issue (ld.). Although he had given some consideratior
to presenting the Abbott Avenue information at the penalty phase, "that
was not my focus" (ld. at 1111).

The penalty phase "plan" that actually went forward was wholly
i nadequate and fatally flawed. It depended on residual doubt as to M.
Cardona's ultimte guilt based on Kassier's inpeachnent of Gonzal ez at
the guilt phase (which, as explained in other sections of the brief was

i nadequate), and an unconvi ncing and inconsistent nental health
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presentation. This was the "logical, straightforward expl anati on” that
trial counsel clainmed was the only explanation the jury m ght accept
(Ld. at 1055).

That Ms. Cardona was prejudiced by the failure to present any
i ndependent evidence of Pi's confession cannot be disputed in |ight of
the State's exam nation of Dr. Marina. The failure to present any
evi dence on Pi's confession gave the State nore ammunition to attack
Dr. Dorita Marina' s penalty phase testinony. During the State's cross-
exam nation of Marina, she testified that Ms. Cardona told her that
Oivia Gonzal ez took Lazaro to a babysitter because Ms. Cardona could
not take care of the children because she was too high on drugs (R
3692). Marina also testified that Ms. Cardona told her that on the day
Lazaro's body was abandoned on M am Beach, Oivia told her that they
were taking himto a baby sitter (ld. at 3690). The State asked Marine
if Ms. Cardona had told her that "the mythical babysitter” hurt the
child. Dr. Marina responded, "I don't know about inplying with the
baby sitter. She does say that Oivia hits her and she did say that.
| don't renmenber her saying that the babysitter would hit the child"
(Ld. at 3691-92). Thus the State got a double advantage fromthe
defense's failure to present this issue at the penalty phase--nmaki ng
Marina's testinmony | ook even nore incredible, and portraying Ms.
Cardona as a liar shifting blane to the "nythical babysitter."

The fact that another individual confessed to killing Lazaro Fi gueroa
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was significant information that the jury should have known about.
This informati on woul d have been significant mtigation evidence in anc
of itself, and would al so have established that the hei nous, atrocious,
or cruel aggravating circunstance did not apply beyond a reasonabl e
doubt to Ana Cardona, or, at a mninum would have | essened its weight.
Al one and in conjunction with the other errors, Ms. Cardona submts
that a resentencing is warranted.
E. FAI LURE TO | NTRODUCE GONZALEZ'S POLYGRAPH RESULTS. Gonzal ez was
pol ygraphed 3 tinmes, and 3 tinmes she failed (Defense Exhibits U, V,
State's Exhibits 1, 2). The polygraph results and her conplete
statenments to the pol ygraph experts should have been introduced at the
penalty phase. Defense counsel never investigated the possibility of
presenting this evidence at the penalty phase.

Wi | e pol ygraph evidence is generally inadm ssible at the guilt
phase, Ms. Cardona submts that it is adm ssible at the penalty phase.
See Fla. Stat. § 921.141 (1) (1992). The Eighth and Fourteenth

Amendnments to the United States Constitution also forbid the per se

excl usi on of relevant evidence at a capital penalty phase. Lockett V.

Ohi o, 438 U. S. 586, 604 (1978); Skipper v. South Carolina, 476 U S. 1

(1986); Green v. Georgia, 442 U.S. 95, 97 (1979).

Recently, the Ninth Circuit concluded that the refusal to permt
evi dence that the State's key witness had failed a |ie detector test

resulted in a violation of a defendant's due process right to present
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relevant mtigating circunmstances of the crine. Rupe v. Wod, 93 F. 3c

1434, 1441 (9th Cir. 1996), cert. denied, 519 U S. 1142 (1997). Accorc

Paxton v. Ward, 199 F. 3d 1197 (10th Cir. 1999).#s. Cardona was

simlarly deprived of her right to present relevant mtigating

evi dence. At the guilt phase, Dr. Merry Haber was permtted to testify
that Gonzal ez was not malingering in her interviews to Haber (R 3046-
47). Not only woul d Haber's opinion have been effectively chall enged
as described in Argunment |, but her testinony that Gonzal ez was not
mal i ngering clearly opened the door at the penalty phase to the

i ntroduction of her 3 failed polygraphs. This is particularly true
where the State urged the jury at the penalty phase to "renmenber" what
Dr. Haber had told them about Gonzalez (R 3750), and extolled the

i nportance of Gonzalez to the case (R 3761-62). Gonzalez's failed
pol ygraphs woul d have been conpelling mtigation on behalf of M.
Cardona, and counsel unreasonably failed to investigate the issue and

present the evidence.

4Ms. Cardona is aware of the Supreme Court decision in United
States v. Scheffer, 523 U.S. 303 (1998), where it held that a
defendant's attenpt in a court-martial proceeding to present polygraph
results to support his testinmony that he had not used drugs viol ated
his right to present a defense. Scheffer, however, does not apply to ¢
capital defendant's constitutional right to present mtigation.
Paxt on, 199 F. 3d at 1215. The Scheffer Court noted that its hol ding
did not apply to situations where the exclusion of polygraph evidence
"has infringed upon a weighty interest of the accused” or "inplicate[s]
a sufficiently weighty interest of the defendant to raise a
constitutional concern under our precedents."” Scheffer, 523 U S. at
303-09. Thus, Scheffer supports Ms. Cardona's argunent.
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F. FAI LURE TO OBJECT TO CONSTI TUTI ONAL ERROR. The jury was

repeatedly instructed by the court that its role was nmerely "advisory

in violation of Caldwell v. M ssissippi, 472 U S. 320 (1985).

Counsel's failure to object was prejudicially deficient, and an
evidentiary hearing is warranted.
ARGUMENT 111 --PUBLI C RECORDS

Nunmer ous state agencies clainmed exenptions from di scl osure of
records requested by Ms. Cardona and those exenptions were upheld by
the trial court, in sonme cases following in canera inspection. A
public records objections hearing was held on January 7, 1998, and
included the Dade State Attorney, the Attorney CGeneral, Departnment of
Corrections, Metro-Dade Police Department, City of Mam Beach Police,
City of Mam Police, FDLE, the Departnent of Children and Famlies
[DCF] (formally HRS), and the Dade Clerk's Office. The trial court
uphel d DOC' s objection on rel evancy grounds to providing any records
beyond Ms. Cardona's nmedical files and denied Ms. Cardona access to any
of the Department of Corrections files of 26 wi tnesses and co-def endant
Oivia Gonzal ez that had been requested through the public records
process (PCR 1595-96). Ms. Cardona submts that these records are
relevant to investigating a Rule 3.850 case. The vast nmajority of the
i sted persons had been wi tnesses that were interviewed by the
authorities, deposed or actually testified at the trial. Gathering the

requested information is an inportant part of the discovery and
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i nvestigation portion of Ms. Cardona's case.

At the sanme hearing, the court denied access to any DCF records
concerning Ms. Cardona's children who had been placed into foster care
at the tinme of her arrest or concerning the guardian ad litem (PCR

1635). During the hearing the trial court agreed to examne in canera

over 1000 pages of material that the Ofice of the State Attorney
claimed were not public records (PCR 1692-93). The State descri bed
the material that the court reviewed as including public school records
of Qoria Pi (the babysitter who confessed to the nmurder of Lazaro),
printouts of unspecified abuse reports from Florida Protective
Services, and state attorney notes. (PCR 1690-91). The school
records were exenpt and not Brady material, according to the State,
because Pi was not Ms. Cardona's child, "under the statute she can't
get this person's juvenile school records” (PCR 1690). The State al sc
descri bed the remai ning 1000 pages of docunents as including
prelim nary notes, deposition, notes, etc. Critically, however, notes
concerning witness preparation were withheld (PCR 1691-92). On
January 14, 1998, the trial court entered an order denying access to
Ms. Cardona to all the State Attorney files ordered them seal ed for
appellate review. (PCR 543-44).

This Court nust review these records, and particul ar inportance
shoul d be paid to the notes of witness preparation that were w thheld.

During the evidentiary hearing, both of the trial prosecutors reveal ed
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that O ivia Gonzal ez spent several hours with them prior to her
testinony (PCR. 921; 952). M. Canpbell testified that she probably
nmet in advance with State Attorney |Investigator Maria Zerquera prior tc
the investigator's secret neetings with Oivia Gonzalez (PCR 913-15).
She also testified that she talked with the investigators after they
interviewed Ms. Gonzalez (PCR 918). |If any of the withheld materi al
consi sted of notes or nenorializations of these nmeetings with M.
Gonzal ez, the material would be Brady information disclosable to M.
Cardona. In addition, the trial court refused to allow Ms.
Cardona access to the personnel records of the prosecutors fromthe
State Attorney's Ofice involved in Ms. Cardona's case and additionally
refused to even undertake an in canmera inspection of the personnel
files (PCR. 1707-08). If a court is not going to disclose records, it
must perform an in camera inspection.

At a public records on Cctober 15, 1998, the State Attorney and
an attorney representing the City of Mam Beach Police Departnent
obj ected to turning over files on several witnesses related to the
Cardona case (R 1562-76). The witnesses included: Doris Couto,
former girlfriend of Oivia Gonzal ez; Eduardo Ortero; Jose Rosari o;
Jose Ventrano (one cases); M. Calderon (three cases); and Manuel
Fleitas (two cases). The State's position articulated at the hearing
was that as to the files of Couto, Ortero and Rosario that the files ir

gquestion were not public records because the cases were open
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i nvestigations.* (PCR 1568, 1570, 1571). The outstanding warrant on
Ms. Couto was el even years old (PCR 1568). Based on the hearing
transcript in appears that there were two files involving Ms. Couto,
one an assault case and the other a petty theft case (PCR 1569). Upor
review the trial court found that the petty theft case had been nolle
prossed and was no | onger open (PCR. 1570). However, after an in
canera inspection the court did not require the other files of Couto

and Ortero to be provided to the defense by the Man Beach Police
(PCR. 1574). The State argued that the docunents involving Jose
Ventrano (one cases); M. Calderon (three cases); and Manuel Fleitas
(two cases) were actually the prosecutors' "notes to thenselves" and
shoul d be exenpt from discovery. (PCR 1573). Follow ng a review of
t he docunents, the trial court sustained the objections of the State,
finding that the docunents were not public records (PCR 1574).

In addition, Ms. Cardona specifically requested information on

the jurors in Ms. Cardona's trial pursuant to Buenocano v. State, 708

So. 2d 941 (Fla. 1998), from FDLE, Dade Cl erk, and Dade State Attorney.
Obj ections were heard at a hearing on April 30, 1999 (PCR. 766), and
all objections were sustained (PCR. 770-76).

Counsel requests that this Court review all the seal ed

docunments in |light of the argunents herein, and to the extent that suckt

“Despite having clainmed an exenption, after the State represented
to the trial court that M. Rosario was deceased, the trial court
ordered the State to turn over the Rosario files.
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are disclosed, Ms. Cardona is entitled to anend her 3.850 notion. 4
ARGUMENT | V- - COMPETENCY

The |l ower court erred in summarily denying Ms. Cardona's claim
that she was inconmpetent and that counsel failed to request a
conpetency hearing.4 There were indicia that Ms. Cardona was
i nconpetent throughout the 2 year period |leading up to her trial.
These indicia should have alerted all counsel and the Court that
conpetency was an issue. Dr. David Nathanson, appointed to exam ne Ms.
Cardona for conpetency (anong other things), detailed in his report
that Ms. Cardona was "barely conpetent" to proceed, *® and in fact her
conpetency on several of the conpetency criteria was questionable. M.
Cardona's appreciation of the range and nature of possible penalties

was questionabl e because of her poor cognitive ability, and according

“6Fol l owi ng a review of the hearing transcripts and based on a
review of the Index of the Record on Appeal and Suppl enental Record on
Appeal, certain docunents that were to be sealed in the court file
followng in canera inspections by the trial court were apparently not
transmtted by the Clerk of the Circuit Court with the Record in this
case to this Court (See PCR 543, 1565-66, 1616, 1654-55, 1681, 1692-
93). A separate motion requesting such transfer will be filed with the
Court .

4’At the Huff hearing, the State argued that because Drs. Marina,
Schwartz, Garcia and Jacobson all found Ms. Cardona to be conpetent,

t here had been no reason for a conpetency hearing prior to trial; the
court then denied the claimw thout entering a witten order (PCR 834-
39).

“8Dr . Nat hanson el aborated that "[i]f a point scale of 0-100
exi sted, based upon points awarded the six criteria on the conpetency
to proceed to trial issue, with over 50 being the m ni num accept abl e
score for conpetency, Ms. Cardona would receive a 50.5" (Defendant's
Exhi bit X).
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to Dr. Nathanson, "[i]t is questionable whether she fully conprehends
the potential for long-termincarceration or other penalties.” Her
under st andi ng of the adversary process was al so questionable, as was
her capacity to disclose to her attorney facts pertinent to the
proceedings. As to this latter criterion, Dr. Nathanson reported that
"Ms. Cardona's inability to conceptualize beyond literal discussion of
events in her case raises serious questions about her capacity to fully
di scl ose enough information to help her attorney in the preparation of
a defense." Her capacity to testify relevantly was |ikew se

questi onabl e because her "passive, infantile personality and her
significant cognitive deficiency raises questions about her ability to
testify with sufficient independence of judgnent in a courtroom
proceedi ng" (Defendant's Exhibit X).

Counsel failed in their duty to bring the issue of conpetency to
the court's attention and to litigate the issue, and the Court failed
inits duty to hold a conpetency hearing. Dr. Nathanson's findings, ir
addition to his diagnostic conclusions that Ms. Cardona suffered from
organi ¢ brain damage and was nental ly retarded, established the need
for a conpetency hearing. Because no hearing was held, M. Cardona was
tried and convicted while inconpetent, in violation of the

constitutional guarantee of due process. Bishop v. United States, 350

U S. 961 (1956); Dusky v. United States, 362 U. S. 402 (1960). |If doubt

exi sts as to a defendant's conpetency, the court nust hold a hearing.
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Pate v. Robinson, 383 U.S. 375 (1966); Janes v. Singletary, 957 F.2d
1562 (11th Cir. 1992).
ARGUMENT V- -1 NSANI' TY TO BE EXECUTED

Ms. Cardona is insane to be execut ed. Ford v. VWAi nwright, 477

U.S. 399 (1986). This claimis not ripe for consideration but nust be

rai sed for preservation purposes. Stewart v. Martinez-Villareal, 118

S.Ct. 1618 (1998).
ARGUMENT VI -- | NNOCENCE OF DEATH PENALTY
Based on the evidence at the evidentiary hearing and the
argunents in this brief, M. Cardona has established that she is

i nnocent of the death penalty. Sawer v. Witley, 112 S. C. 2514

(1992); Scott v. Dugger, 604 So.2d 465 (Fla. 1992). One aggravating

circunmst ance supports the death sentence in this case. However, the
jury was not infornmed that there can be no vicarious liability for this
aggravat or circunmstance; it nmust be Ms. Cardona and not O ivia Gonzal ez
who had the requisite nental state. It was not established beyond a
reasonabl e doubt that Ms. Cardona was the individual who inflicted the
fatal abuse to Lazaro Figueroa. |In fact, Gonzalez told Brian Slattery
that she was the person who killed Lazaro Figueroa. The jury, however
had no i ndependent evidence of Gonzal ez's confessions. Because M.
Cardona does not neet the eligibility requirenent, she is innocent of
the death penalty.

CONCLUSI ON
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Ms. Cardona submits that relief is warranted in the formof a
new trial and/or a resentencing proceeding. To the extent that
relief is not granted on issues on which the | ower court did rule,
Ms. Cardona requests that the case be remanded so that full

consi deration can be given to her other clains.

112



| HEREBY CERTIFY that a true copy of the foregoing Brief has

been furnished by United States Mil,

all counsel of

Copi es furnished to:

Sandra S. Jaggard
Assi stant Attorney General

Ri vergate Pl aza, Suite 950
444 Brickell Avenue
Mam , FL 33131

first class postage prepaid,

record on March 20, 2001

TODD G. SCHER

Fl ori da Bar No. 0899641
Litigation Director

101 N. E. 3d Avenue
Suite 400

Ft. Lauderdal e, FL 33301
(954) 713-1284
Attorney for M. Lew s

113

to



